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Volunteerism As a Path to

Leadership

hat an incredible Annual

Meeting in Chicago! For all of

you who were able to attend,

thank you for coming! It had

been such a long time since we

were able to gather, and it was
so refreshing to see and talk with one another face to
face. It is my hope that by following the public health
safety guidelines diligently, we will continue to be able
to safely have in-person programs and move toward
pre-pandemic attendance numbers.

Attending the Annual Meeting in Chicago offered mem-
bers the benefit of being part of a collective movement,
where discussions on change and strategic direction
occurred. To attend, listen, and become involved of-
fered opportunities for the exchange of those ideas with
others, which helps us stay current and up to date on
health care industry trends. Listening to the multitude
of speakers enhanced our overall knowledge. Best of all,
attending the Annual Meeting in Chicago was fun, and
the networking opportunities were priceless!

Attending AHLA in-person conferences is also an
exceptional opportunity to enjoy an impromptu con-
versation with one of our over 115 AHLA Fellows. This
unique group of talented and distinguished individuals
are our ambassadors and serve as role models and
mentors in the health care law industry. The AHLA
Fellow distinction comes with significant credentials,
which include:

D more than 15 years of sustained AHLA membership;

D substantial practice in health law or in a health-
related profession for more than 15 years;

D considered a top health care professional in AHLA;
and

D continuous service to AHLA in areas such as gover-
nance, networking, Board of Directors leadership,
program planning leadership, speaking, writing, etc.

Through a spontaneous exchange with an AHLA
Fellow, you might learn how they developed their
career and volunteered to help lead AHLA. Each AHLA
Fellow had a unique avenue in finding their AHLA
leadership path. This applies equally to all members

of AHLA. Each of us will gravitate to an area or two
where we really enjoy dedicating our time. For some,
it is authoring an article or a white paper, while others
enjoy speaking on a presentation, podcast, or webinar.
Still others shine while participating on a Practice
Group or Program Planning Committee. The opportu-
nities to volunteer with AHLA are boundless.

Volunteering among AHLA peers allows us to

identify and enhance our strengths. By raising our
hand, figuratively of course, to write an article, plan a
webinar, speak at a conference, or become a leader, we
are making it known that we are interested in making a
difference in AHLA and furthering our careers.

The volunteer opportunities with AHLA are innumer-
able, as are the benefits. Each act of volunteering can be
a step toward a new leadership role. Regardless of the
long-term goal, finding your “sweet spot” is important.
Be intentional about what type of leader you want to be,
and find an area that is engaging and fulfilling for you.

The Annual Meeting is a compelling example of the
collaborative collegiality our organization is based on,
and experiencing it is inspiring. It is up to each of us to
identify what we hope to gain. By making the decision
to volunteer, you step forward in your career, gain the
opportunity to lead, and develop a network of friends
and colleagues.
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Patient Cyber Harm:

Strategies and Tips for
Prevention, Preparation, Risk
Management, and Transparency

n 2020, at the height of the COVID pandemic

lockdown, Russian-affiliated cybercriminals

planned to attack and bring down more than

400 U.S. hospitals. Thanks to action by U.S.

authorities and security researchers, this plot

was foiled.! While this particular attack failed,
health care entities are routinely hit by cyberattacks,
bringing down networks, applications, and communica-
tion systems. In general, health care delivery organiza-
tions (HDOs), which range in size from multi-hospital
health systems to single physician practices, are not as
well prepared as many other industries to prevent and
respond to cyberattacks.?

Historically, much of the focus of cybersecurity in
health care has been on preventing and responding to
data breaches. That is still vitally important. However,
as cybercriminals have shifted from stealing patient
data to locking down HDOs’ systems and data with
ransomware, the risk has also shifted. Now, the risk is
not just a potential breach of personal information, but
patient harm; cyberattacks can and have resulted in
physical injury or even the death of patients and staff
members.

This article discusses how cyber events can put patients
at risk and steps HDO boards and executives should
take to minimize the impact of such events.

Cyberattacks Jeopardize HDOs’
Ability to Care for Patients

A recent case in Alabama offers insights into the
challenges of operating in the midst of a cyberattack
outage.’ In this situation, Springhill Medical Center suf-
fered a cyberattack with a ransomware demand on July
9, 2019 that shut down its network and other systems.

[T [he standard is not perfection; rather, it is whether the
board members conducted the appropriate level of due
diligence to allow them to make an informed decision.
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On July 16, 2019, a pregnant mother was admitted to
the hospital, with the infant born the next day. Due to
the cyberattack, fetal tracing, which shows when an
unborn child may be in distress, was available only at
the bedside; normally, fetal trace was displayed on large
monitors at the nursing station to support rapid identifi-
cation and intervention if needed. The electronic health
record (EHR) also was not available, so the hospital was
using paper charting. Tragically, the infant died. The
mother filed a lawsuit against Springhill Medical Center
alleging that her child’s death was attributable to effects
of the ransomware attack on the care provided by the
hospital during her labor and delivery.

Also, according to the complaint, the hospital did not
apprise the pregnant mother of the cyberattack at time
of admission, which would have given her the opportu-
nity to seek care elsewhere. Instead, the hospital stated
publicly that it was providing the same high-quality care
as normal. These types of stories raise several questions:

D How much do patients need to know about the
impact of an ongoing cyberattack on the HDO’s
operations and its ability to provide care in order to
provide informed consent for treatment?

D Doesan HDO and its personnel commit malpractice
by accepting a patient given their understanding of
the impairment of the clinical systems and informa-
tion flow?

D Canan HDO be held liable for misrepresenting, even
unintentionally, its capability to care for patients?

» How much information do HDO staff need to
exercise their professional judgement regarding the
hospital’s ability to provide appropriate levels of care?

Cyberattacks on HDOs Lead to
Significant and Sustained Strain
on Personnel*

Even with robust downtime procedures and a well-
trained staff, the unavailability of electronic systems
imposes a strain on the delivery of care. It can often take
weeks before access to all critical systems is restored,



and months before all systems are back in full opera-
tion. During this time, staff use unfamiliar procedures,
extra effort must be made to assure clear and timely
communications, higher staffing levels may be required
to handle the additional workload, and other accom-
modations must be made. For example, when an HDO
is forced to shift to paper charting, patient information
is no longer available in real time to multiple personnel
(as it would be in the EHR) and illegible handwriting
can cause problems. These lingering effects of cyberat-
tacks further burden staff, exacerbate staff burnout, and
potentially degrade the ability to provide high quality
care. This may lead to longer lengths of stay, poor
treatment outcomes and higher complications, and
ultimately, greater mortality.

While cyberattacks affect an HDO’s data, more
importantly, they pose significant risks for harm to
patients. Careful preparation and planning are essential
to minimizing this danger.

A Culture of Cybersecurity Starts
at the Top

According to one study, 23% of all health care data
breaches are caused by technology issues, while 77%

of breaches are caused by human error.” Focusing on
the latest and greatest technology, like firewalls, spam
filters, VPNs, and the newest encryption standards, will
not necessarily prevent an employee from clicking on

a malicious link, providing sensitive information to a
cyber-criminal, or failing to recognize and report a data
breach. For this reason, the most important defense to
cyber-risks—more important than spending money on
technology solutions—is cultivating a strong culture of
cybersecurity within the organization.

An HDO’s culture of cybersecurity starts at the top,
which means the board of directors. On this point, it is
helpful to understand the demarcation of responsibility
between the organization’s board of directors and its
executive or management team. The board monitors
and the executive team manages. Specifically, the board
is responsible for:

D Approving corporate strategies;
D Selecting a chief executive officer (CEO);

D Overseeing the CEO and senior management, includ-
ing the Chief Information Security Officer (CISO);
and

Cybersecurity has increasingly become a central
compliance risk deserving of board level monitoring at

companies across sectors.

D Setting the “tone at the top” for ethical conduct.®

In contrast, the CEO and executive team are respon-
sible for:

D Developing and implementing corporate strategy;
and

D Operating the organization’s business under the
board’s oversight.”

The next sections discuss the specific obligations and
best practices for HDO boards and executive teams
when it comes to cybersecurity.

The Role of the Board

'The board’s responsibility to ensure the safety of the
health care organization and its patients flows from its
fiduciary duty to the company. That duty requires that
board members act in good faith, exercising the care

of an ordinarily prudent person under similar circum-
stances and in the best interest of the organization.® This
duty applies to both the board’s decision making and
oversight functions. And the standard is not perfection;

americanhealthlaw.org 5



[ W ]hen it comes to cyberattacks and technology failures,

it is not if, but when.

Gerard M. Nussbaum BS, MS,
JD, CPA, CMA, RCDD, CMMT, a
Principal with Zarach Associates
LLC, provides strategic guidance
on the use and deployment of
technology. From early-stage
startups to large complex health
systems and academic medical
centers, health care entities turn
to Gerard for proactive and con-
crete assistance. Gerard's guid-
ance integrates multiple perspec-
tives: Bridging Health, Technology
and Law™. Gerard is a frequent
speaker and author. Gerard may
be contacted at: gerard@zara-
chassociates.com.

rather, it is whether the board members conducted

the appropriate level of due diligence to allow them

to make an informed decision. What is an appropriate
level of diligence varies with the circumstances, though
board members should have awareness of what is
happening in the organization and the health care sector
generally. For example, over the past couple of years,
various federal agencies have issued alerts regarding

the increasing number of ransomware attacks on health
care providers. This publicity might mean that reason-
ably prudent board members should inquire of the CEO
and management team what they are doing to protect
the company and patients from this risk.

Increasingly, regulators, shareholders, and individuals
affected by cybersecurity incidents are seeking to

hold board members and executives responsible for
compliance and cybersecurity matters. However, to
date, lawsuits against board members for breaching
their fiduciary duty with respect to the organization’s
cybersecurity preparedness have largely been unsuc-
cessful. For example, in a derivative lawsuit brought in
the Delaware chancery court against board members
and executives of Marriott International, Inc. as a result
of a publicized data breach, in ruling on a motion to dis-
miss, the judge stated, “Cybersecurity has increasingly
become a central compliance risk deserving of board
level monitoring at companies across sectors.” The
judge then dismissed the derivative action, finding that
the plaintiff did not show “that the directors completely
failed to undertake their oversight responsibilities,
turned a blind eye to known compliance violations, or
consciously failed to remediate cybersecurity failures.”*

However, when a judge and jury are presented with the
right fact pattern, they may find that board members
breached their fiduciary duty. In the meantime, regula-
tors may have a more immediate impact on how board
members view their responsibility for the organization’s
cybersecurity posture. Earlier this year the U.S.
Securities and Exchange Commission (SEC) issued a
proposed rule to “enhance and standardize disclosures
regarding cybersecurity risk management, strategy,
governance, and cybersecurity incident reporting by
public companies.”! Among other things, the proposed
rule would require public companies to:

D Disclose, on the Form 10-K, management’s role in
implementing cybersecurity policies and procedures,
and the board’s oversight of cybersecurity risks; and

D Disclose, in proxy statements and annual reports,
whether any board member has cybersecurity
expertise.
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While most HDOs are not publicly traded, regulatory
requirements such as these also affect the standard by
which non-publicly traded HDOs may be judged. Even
smaller HDOs need to pay attention to these duties,
which may be exercised by the owners.

To effectively carry out their oversight role with respect
to cybersecurity, the HDO’s board members must
understand that:

D Cybersecurity is a patient safety issue;
D HDOs are prime targets for malicious cyber actors;

D Cybersecurity should be addressed as an enterprise
risk issue and not “just an IT issue”; and

D Cyber-risk cannot be eliminated, only mitigated.

To help board members become (and stay) educated
about cybersecurity threats and risks to the organiza-
tion, the board may want to consider:

D Requesting and receiving regular updates from the
CISO or other knowledgeable C-suite executive
regarding the organization’s cybersecurity;

D Recruiting a board member (or members) with
cybersecurity experience. The recent SEC proposed
rule discussed above suggests an expectation
by regulators and possibly investors that public
companies have at least one board member with such
expertise;

D Tasking a board committee with oversight of the
organization’s cybersecurity risk management; and

D Engaging outside resources to assist the board in
acquiring cybersecurity knowledge and understand-
ing the information that CISO and other C-suite
executives present to the board.

The Role of the Executive Team

The executive team’s role is to execute the board’s vision
for a strong cybersecurity culture within the HDO

and to keep the board informed of the cybersecurity
threats to the organization’s operations, including
patient safety, and the risk management strategies being
implemented to manage that risk. Executives can do
this by:

D Supporting enterprise risk management. It is
important to recognize that a significant cyber event
could affect not only access to the HDO’s data, but
also patient safety and the organization’s financial
health;



D Supporting business impact assessments that focus
on impacts to data and patient safety when new
technologies or new processes are implemented by
the HDO; and

D Implementing the prevention and risk-mitigation
strategies discussed below.

The HDO’s cybersecurity lead should be someone with
gravitas; other employees and leaders throughout the
organization should look to that person as someone
with authority, status, and independence, who will
demand respect, but also be approachable and listen to
concerns of others. Spearheaded by this cybersecurity
lead, organizations should consider regular communica-
tions to employees highlighting technology-based

risks to patient care and the importance of good cyber
hygiene. Ultimately, every staff member should be
empowered as a proactive defender of patients, their
data, and the technology needed to provide their care.

Investing in People, Technology,
and Preparation

HDOs need to adequately staff and compensate the
information security and risk management functions;
invest in technology to protect the organization’s

data, devices, and patients; invest in training staff on
cybersecurity best practices; and invest in table-top and
other pressure-testing/training exercises.

Contingency and Disaster Recovery
Plans

Industry experts have made it clear that when it comes
to cyberattacks and technology failures, it is not if, but
when. Every health care organization that relies on
technology should consider how it will, at a minimum,
provide care to patients when such technology is

not available, inform the public of cyberattacks, and
respond to ransomware events.

How will a hospital document patient care when its
EHR system is down? What about connecting rural
patients with specialists if the telehealth platform is
unavailable? Contingency planning should include
ensuring clinical staff can seamlessly shift to paper records,
is trained on how to chart by hand, and can re-integrate
paper records into the electronic clinical record once
the system is available again (which may require
coordination with technology vendors). Every IT
system handling patient information should be backed
up, and those backups should be stored in secure,
off-site locations and tested regularly. Similarly, when

a technology used for patient care is unavailable, there
should be a backup plan and downtime procedures

to follow until technology is restored. This may mean
connecting patients and providers using telephone or
an alternative secure technology, or if automated alerts
are unavailable, then staff should know how to monitor

data feeds or devices manually and more frequently.
And because cyber issues are unpredictable and even
good downtime procedures will put considerable strain
on a health care organization, larger providers should
be prepared to operate under a contingency mode for
several weeks if necessary.

Ransomware is a threat that providers need to be
prepared for. Questions to consider before a ransom-
ware event include whether data can be segmented to
allow for small scale quarantines, when to contact law
enforcement for assistance, what is the public relations
plan, and who will be involved in key decisions during
such an event. The most difficult question is often
whether to pay a ransom, which may not be answerable
without specific details, including scope and severity
of the attack and the amount of the requested ransom.
But if a health system has given these issues some
thought—preparing I'T systems, training personnel,
developing decision trees for leaders, and establishing
priorities in advance—then some of these difficult
questions may be at least a little easier to address in the
midst of a cyberattack.

Finally, providers should not rest after developing con-
tingency plans accounting for downtime procedures,
public relations, and ransomware responses. Clinical
and administrative staff and leadership should train on
these procedures, exercise them, and constantly refine
them.

Planning for Diversion

One issue to consider during contingency planning is
the need to divert patients to other HDOs because of a
cyberattack. A tragic situation from Germany illustrates
this. On September 9, 2020, a hospital in Germany was
the victim of a cyberattack with ransomware demands.
A flaw in the hospital’s Citrix systems, which had been
generally known since January 2020, was exploited

by the hackers. The hospital determined that the
cyberattack had impaired its ability to treat patients
and went to diversion status. As a result, on September
11, 2020, they diverted a 78-year-old patient with a
ruptured aorta to another hospital. Unfortunately, the
patient died in transit. German authorities have charged
the hackers with involuntary manslaughter/negligent
homicide."

Questions that should be considered in planning for
diversion situations like this include:

D Who should participate in making the diversion
decision?

- {

Elizabeth (Betsy) Hodge is a
partner in Akerman LLP's health

care practice group and concen-
trates her practice on compliance
and regulatory issues affecting
health care providers, payers,

and employer-sponsored health
plans. Betsy has significant ex-
perience with HIPAA and the
HITECH Act and assists covered
entities and business associates
in complying with these laws
through the development of poli-
cies and procedures, workforce
training, analysis of data incidents
and notification of breaches,

and assisting with government
audits and investigations. Betsy
also advises clients regarding
compliance with a range of other
federal and state privacy and
data security laws and associated
transactional issues. In addition,
she counsels clients on state and
federal health care regulatory
issues.

During a cyberattack is the wrong time to develop a public

relations strategy.
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Sean Sullivan is a partner with
Alston & Bird LLP's Health Care
Group. Sean assists health care
providers and business associ-
ates, including health care tech-
nology companies, in avoiding
liability by ensuring regulatory
compliance in operations; advis-
ing on business forms and trans-
action structures; investigating,
disclosing, and resolving poten-
tial noncompliance; defending
government investigations; and
providing regulatory support

to litigation and transactions

as necessary. He also regularly
advises private equity and other
investors on the regulatory risks
and structuring considerations
associated with investing in the
health care industry.

D What guidelines should HDOs adopt in advance to
guide the diversion decision?

D Isthere a need to triage patients before diversion,
even when operations are impaired?

Evaluating Risk and Notifying
Patients and Health Care Providers

HDOs should develop a framework to evaluate when
patients’ safety may be at risk due to a cyber incident,
including when and how patients and the organization’s
health care providers will be notified of that risk. The
framework should allow the board and the executive
team to consider the likelihood and severity of harm

to patients from a particular event against the potential
reputational harm to the organization, possible
unnecessary anxiety for patients, and costs to the health
care organization from foregoing procedures, going on
diversion, and the inability of downtime procedures

to fully capture and bill for all procedures that were
performed when information systems and medical
devices were down.

In addition, HDOs should develop policies to address
when and how patients will be notified of potential risks
to their health and safety due to a cyberattack. Related
to this, the board and leadership should consider:

D Who will approve the policy regarding providing
notice to patients—is this a policy that should be
approved by the board;

D Who should be involved in approving notice to
patients;

D Who will actually communicate to the patients the
potential risks to their health and safety due to the
cyberattack; and

D What procedure is in place to document that the
physician or other provider notified the patient of the
risks created by the cyberattack.

Public Relations

During a cyberattack is the wrong time to develop a public
relations strategy. While decision making should be
fluid, providers should know what factors need to be
considered and who will make decisions. Weighing
potential patient safety risks and transparency against
reputational risks and financial needs can be difficult, so
HDOs should identify the relevant factors and establish
decision-making procedures ahead of time.

A key element in handling an outage is clearly com-
municating with employees and staff, patients, the news
media, law enforcement, and government officials. The
HDO needs to speak with one voice to communicate

in a clear and consistent manner as to the extent of the
problem, how the HDO is addressing the situation, and
the ability to continue to render quality patient care.
This may be difficult in an evolving situation, particu-
larly in this age of social media.

Providing regular updates to the press, even if there is
minimal news to share, may be helpful to control the
narrative. The HDO should avoid overcommitting as to
its ability to render quality patient care. Every reporter
seeks to humanize complex topics through patient
stories, and patients, families, and the HDO’s employees
will share their own perspectives through social media.
Responding to every story is likely impossible, risks
creating patient privacy violations, and distracts from
the main narrative. Getting into a war with the press is
usually ill-advised.' Statements made during the fog

of battle may later be used against the HDO in medical
malpractice and negligence lawsuits.

Contract Terms

A fulsome cyber-risk mitigation program should
include incorporating appropriate protections into
agreements with vendors. Providers and their counsel
should never overlook risk-shifting provisions, insist-
ing on indemnification, limitations of liability, and
minimum insurance requirements to ensure proper
coverage for cyber events. Any health IT contract

AHLA would like to thank the leaders of the Health Information

and Technology Practice Group for contributing this feature article:
Kathleen Kenney, Polsinelli PC (Chair); Heather Deixler, Latham &
Watkins LLP (Vice Chair—Education); M. Leeann Habte, Best Best
& Krieger LLP (Vice Chair—Education); Elizabeth Hodge, Akerman
LLP (Vice Chair—Education); Valerie Montague, Nixon Peabody
LLP (Vice Chair—Education); and Adam Greene, Davis Wright
Tremaine LLP (Vice Chair—Member Engagement).
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should also include clear, understandable, and realistic
performance standards, implementation timelines, and
periodic reporting requirements.

Agreements should also account for downtime,

with representations and warranties around uptime
minimums, specifications on response time for
technical support, ramifications and levers for minor
noncompliance, and clear provisions around when
downtime becomes a material breach of the agree-
ment—regardless of force majeure events.

Insurance

All providers should consider cyber insurance as a
complement to existing coverage. Cyber insurance may
help pay for costs associated with a cyberattack such as

ransom payments, lost revenue, and breach notification.

HDOs should not overlook other types of insurance,
such as professional liability, directors and officers, and
commercial general liability. It is critical for HDOs to
make sure they have adequate insurance coverage for all
potential risks from a cyberattack, including property
damage, personal injury, and death.

Outside Consultants

Every HDO needs to recognize the limits of its exper-
tise. Outside experts can help with IT security, dark
web monitoring, media relations, incident response
(both on the clinical and technology sides), tabletop

1 Robert McMillan, Kevin Poulsen, and Dustin Volz, Leak Reveals
Secret World of Pro-Russia Hacking Gang, WALL ST. J., Mar. 29,
2022.

2 Mohammad S Jalali and Jessica P Kaiser, Cybersecurity in
Hospitals: A Systematic, Organizational Perspective, J. MED.
INTERNET RES. 2018 May; 20(5): 10059, PMID: 29807882,
PMCID: PMC5996174, DOI: 10.2196/10059, https://www.ncbi.
nlm.nih.gov/pmc/articles/PMC5996174/ and https://www.jmir.
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An Invisible Epidemic:
Navigating Mental Health Issues
in the Employment Relationship

he COVID-19 pandemic has caused a
sharp increase in mental health issues,
including depression, stress, anxiety,
obsessive-compulsive disorder, alco-
holism, and substance abuse. Although
the world is learning to live with the
physical effects of COVID-19, many people continue to
grapple with the mental health conditions the pandemic
has triggered or exacerbated. For health care workers,

]\

[T [he invisible mental health epidemic caused by living

through two years of a global pandemic will make

addressing mental illness in the workplace essential to

employee retention and productivity, especially in the

health care industry.
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many of whom have been on the COVID-19 frontlines
since little was known about the virus, personal protec-
tive equipment was scarce, and temporary morgues
were required, COVID-19 is or will be a key contributor
to their long-term mental health issues.

Although mental illnesses continue to be misunder-
stood and stigmatized, discussions about mental health
have recently become more common, including at the
highest level of government. For example, in March
2022, President Biden devoted a segment of his first
State of the Union address to the mental health crisis
and specifically focused on the mental well-being of
health care workers. Among other things, the President
highlighted his signing of the Dr. Lorna Breen Health
Care Provider Protection Act into law, which “will
invest $135 million over three years into training health
care providers on suicide prevention and behavioral
health while launching an awareness campaign to
address stigmatization, promote help-seeking and
self-care among this workforce.”!

Public discourse about mental health is becoming
increasingly normalized, including in the workplace,
but many employees continue to be reluctant to discuss
their mental health challenges with employers or seek
workplace accommodations. However, the invisible
mental health epidemic caused by living through two
years of a global pandemic will make addressing mental
illness in the workplace essential to employee retention
and productivity, especially in the health care industry.
'This article addresses important considerations from
both the employee and employer perspectives relating
to mental health conditions and the workplace,

with a focus on the health care industry, including
mental health-related reasonable accommodations and
employee well-being.

Overview of Mental Health Issues
in the Health Care Industry

Though there are many definitions of “mental health
condition,” the National Alliance on Mental Illness
defines the term as “a medical condition that disrupts
a person’s thinking, feeling, mood, ability to relate to



others, and daily functioning.” It further explains,
“[j]ust as diabetes is a disorder of the pancreas, mental
illnesses are medical conditions that often result in

a diminished capacity for coping with the ordinary
demands of life.”* Numerous studies have found that
the COVID-19 pandemic caused a staggering increase
in mental health conditions. For example, a report
published by the Centers for Disease Control and
Prevention (CDC) found “[e]levated levels of adverse
mental health conditions, substance use, and suicidal
ideation . .. reported by adults in the United States in
June 2020,” as compared to prior years.* Specifically,

[t]he prevalence of symptoms of anxiety disorder
was approximately three times those reported in the
second quarter of 2019 (25.5% versus 8.1%), and
prevalence of depressive disorder was approximately
four times that reported in the second quarter of
2019 (24.3% versus 6.5%). However, given the
methodological differences and potential unknown
biases in survey designs, this analysis might not be
directly comparable with data reported on anxiety
and depression disorders in 2019. Approximately
one quarter of respondents reported symptoms

of a [trauma- and stressor-related disorder] TSRD
related to the pandemic, and approximately one in
10 reported that they started or increased substance
use because of COVID-19. Suicidal ideation was also
elevated; approximately twice as many respondents
reported serious consideration of suicide in the
previous 30 days than did adults in the United States
in 2018, referring to the previous 12 months (10.7%
versus 4.3%).°

For health care workers whose jobs already presented
mental health challenges due to regularly being involved
in stressful and emotional situations, being exposed

to human suffering, death, and hazardous working
conditions, and being subject to long and unpredictable
schedules,® COVID-19 magnified and exacerbated
mental health issues to the point of creating symptoms
similar to those attributed to post-traumatic stress
disorder (PTSD).” For example, a 2020 Mental Health
America study found that “[h]ealthcare workers were
most likely to report that they had increases in emo-
tional exhaustion in the last three months (82 percent)
[,]..followed by trouble with sleep (70 percent),
physical exhaustion (68 percent), and work-related
dread (63 percent).” The study further found that
“[o]ver half of healthcare workers also reported
experiencing changes in appetite (57 percent), physical
symptoms like headache or stomachache (56 percent),

For the past decade, charges of discrimination based
on an underlying mental health condition have been

steadily increasing.

questioning their career path (55 percent), compassion
fatigue (52 percent), and heightened awareness, worry
or attention to being exposed (52 percent).”

COVID-19’s effect on health care employees” mental
health is not limited to frontline workers. According to a
survey of public health workers conducted by the CDC
in March-April of 2021, “52.8% reported symptoms of
at least one mental health condition in the preceding 2
weeks, including depression (30.8%), anxiety (30.3%),
PTSD (36.8%), or suicidal ideation (8.4%).”'° These
studies and surveys only scratch the surface of the
devastating effects COVID-19 has had on health care
workers who were already facing a mental health crisis
leading up to the pandemic.

As the nation’s mental health crisis worsens, health care
workers across the industry are experiencing burnout,
stress, anxiety, and other conditions that are affecting
the workplace. As a result, employers are facing
increased requests for mental health-related accommo-
dations, as well as charges of discrimination based on
mental illness. For the past decade, charges of discrimi-
nation based on an underlying mental health condition
have been steadily increasing. Based on charge process-
ing data from the U.S. Equal Employment Opportunity
Commission (EEOC), in 2021, allegations based on
mental health discrimination accounted for about 30%
of charges under the Americans with Disabilities Act
(ADA), which represented an increase from the 20% a
decade earlier. More specifically, in the prior five years,
charges based on anxiety increased from 7.6% to 11.6%
and those based on PTSD increased from 4.2% to 6.0%.
Overall, in 2021, anxiety accounted for 38% of mental
health disorder charges while depression accounted for
25% and PTSD for 20%."

Addressing Mental Health Issues in
the Workplace

Workplace Health Promotion Programs

The U.S. Department of Labor (DOL) has explained
that “[w]orkplace practices inclusive of people with dis-
abilities—whether they happen to be obvious to the eye
or not—can deliver numerous bottom-line advantages,
including greater productivity, reduced insurance
costs, and improved employee retention and morale.”**
Employers in the health care industry (and all other
industries) should include mental health when creating
or improving their disability practices and policies,
especially given the competitive job market. Employers
should first focus on fostering a mental health-friendly
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work culture, which can be accomplished in many
ways. For example, employers can encourage open
and honest discussions with employees about mental
health, make support networks available to employees,
offer incentives to reinforce behavior that improves
mental health, host seminars or workshops that
address depression and stress management, offer
health insurance that covers mental health services
and medication, and provide managers with training to
help them recognize the signs and symptoms of mental
illness.” This not only helps health care employers
combat the stigma associated with mental health issues,
but it provides employees with services they might not
be able to get outside the workplace due to the current
shortage of mental health professionals."

Overview of Legal Protections for Employees
Accommodations

When most employers think of an employee with a
disability, they tend to focus on a physical condition
that limits the employee’s ability to perform essential
functions of a job, such as limited mobility or difficulty
hearing or seeing. This narrow view of what constitutes
a disability under the law leaves employees with mental
health issues, who may not present with obvious
physical symptoms, facing skepticism when seeking an
accommodation. In addition to this lack of understand-
ing on the employer side, many employees may not

be aware that their mental health condition could
qualify as a disability that entitles them to a reasonable
accommodation and gives them protection against
discrimination under federal, state, and in some cases,
local law.

The primary federal law that extends protections to
employees with mental health conditions is the ADA."
Passed in 1990, the ADA applies to employers with 15

or more employees, and generally makes it unlawful

to discriminate, harass, or retaliate against a qualified
individual with a disability. Under the ADA, employers
must reasonably accommodate a qualified individual with
a disability unless doing so would cause an undue hard-
ship on the employer. In addition, most states and many
municipalities have legislation that prohibits disability-
related discrimination regardless of the employer’s size.'®
These laws largely track and typically protect employees
with disabilities in a manner similar to the ADA, although
some define disability even more broadly."”
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The ADA'® does not enumerate the specific medical
conditions that constitute a disability. Rather, the

law defines “disability” to mean “a physical or mental
impairment that substantially limits one or more major
life activities, a record of such an impairment, or is re-
garded as having an impairment.”" Indeed, in 2008 the
ADA was amended to provide that “disability” should
be interpreted broadly and without extensive analysis.?
The amendment also updated the ADA’s definition of
“disability” explicitly to include people with psychiatric
disabilities or records of such disabilities.?! Therefore,
it is essential that employers understand the extensive
scope of the ADA’s protections—the law covers mental
health conditions in the same way it covers physical
health conditions, the law protects people with a
history of an actual disability or who are regarded as
having a disability, in the same way as those with an
actual disability (physical or mental impairment that
substantially limits a major life activity).”> Employers
often misunderstand the true scope of the ADA, as
they improperly focus on physical, obvious disabilities,
which can lead to legal issues.

One common error employers make when it comes to
employees’ mental impairments is failing to recognize
an employee’s request for an accommodation.
Relatedly, employers struggle to identify a workable
accommodation for a mental disability. For example,
an employee may request an accommodation because
they are experiencing stress or anxiety. Under the ADA,
stress or anxiety may not always qualify as a disability.
However, if the stress or anxiety limits one or more ma-
jor life activity (for example, the person cannot sleep,
concentrate, or care for themselves), it could qualify

as a disability under the ADA. Because identifying and
understanding an employee’s disability—especially a
mental impairment—can be difficult, where necessary,
employers can request additional information, such

as documentation from the employee’s health care
provider to determine whether an ADA (or state law
equivalent) disability is present.” This documentation
can also help the employer identify a reasonable
accommodation, such as allowing the employee to
telecommute, providing additional leave to seek treat-
ment, giving more frequent breaks throughout the day,
moving the employee’s workspace to a quiet location
without distractions, or providing the employee with
additional training.**

Another error employers may make when it comes to
mental disabilities is failing to recognize an employee’s
new or worsening mental health issues. For example, an
employee may have suffered from mental health issues
for many years but never exhibited or even hinted at
any mental health challenges and never required an ac-
commodation, but now does need an accommodation
because the issues have been exacerbated or triggered
by the pandemic. In fact, the EEOC’s pandemic
guidance expressly notes that “employees with certain



preexisting mental health conditions, for example,
anxiety disorder, obsessive-compulsive disorder,

or post-traumatic stress disorder, may have more
difficulty handling the disruption to daily life that has
accompanied the COVID-19 pandemic.”* Therefore,
employees who did not require any accommodation
pre-pandemic, may now be eligible, and employers
must recognize this and respond appropriately.

Mental health-related protection under the ADA is
further complicated when it comes to substance abuse
and alcoholism. The ADA does not protect employees
who are currently using illegal drugs and does not
require an employer to allow employees to be under the
influence of alcohol or illegal drugs while on the job.?
However, employees who are recovering from or have a
history of alcoholism or drug addiction may be entitled
to a form of reasonable accommodation, such as a
modified schedule or leave to obtain treatment.”

Evaluating Reasonable Accommodation
Requests

In evaluating an accommodation request for an
employee with a mental health condition, an employer
may require documentation about the disability and the
functional limitations from an appropriate health care
professional including a doctor, psychiatrist, psycholo-
gist, nurse, or licensed mental health professional.?®
When requesting such documentation, employers
should specify what types of information they are
seeking regarding the disability, its functional limita-
tions, and the need for a reasonable accommodation.
All information received by an employer during the
interactive process should be maintained confidentially
and separate from an employee’s personnel file.?”

Once an employer has determined that an employee
has a disability, it must provide a reasonable accom-
modation unless it can demonstrate undue hardship.
As noted above, such reasonable accommodations for a
mental health condition may include “altered break and
work schedules (e.g., scheduling work around medical
appointments [or side effects of medication]), time off
for treatment,* changes in supervisory methods (e.g.,
providing written instructions, or breaking tasks into
smaller parts), eliminating a non-essential (or marginal)
job function that someone cannot perform because of
a disability, and telework.” If there is no reasonable
accommodation that will allow the employee to be
physically present to perform the current job, the
employer must consider if remote work is an option

for that particular job as an accommodation and, as a
last resort, whether reassignment® to another position
is possible. Employers should recognize that many of
the accommodations for employees with mental health
conditions may be relatively easy to implement and
may not require a significant change to operations. For
example, the DOL’s Job Accommodation Network
offers significant resources on addressing mental health

conditions in the workplace and provides suggested
accommodations.*

Undue Hardship Analysis

Under the ADA, employers must offer an available
accommodation if one exists that does not pose an
undue hardship, meaning a significant difficulty or
expense.** A determination of undue hardship should be
based on several factors, including the nature and cost
of the accommodation; the overall financial resources,
size, number of employees, and type and location of
facilities of the employer; the type of operation of the
employer, including the structure and functions of the
workforce and the administrative or fiscal relationship
of the facility involved in making the accommodation to
the employer; and the impact of the accommodation on
the operation of the facility.*® An employer cannot claim
undue hardship based on other employees’, customers’,
or patients’ fears, biases, or prejudices toward the
individual’s disability,* which more commonly occurs
for mental health disabilities, especially in health

care. Moreover, an employer may not base undue
hardship on the fact that a reasonable accommodation
might negatively affect employee morale.”” To the
extent an accommodation may unreasonably disrupt
other employees’ ability to perform work, an employer
may be able to establish undue hardship.

Employers should prepare for an increase in the
number of accommodation requests based on an
underlying mental health condition, especially for
frontline workers as well as those who will be returning
to the workplace after a significant period of remote
working. Regardless of the type or number of requests,
employers should adhere to their standard accommoda-
tion procedures, understanding that the interactive
process may transpire differently for employees with
mental health conditions. To start, employers should
ensure that employees with mental health conditions
have access to the same accommodation process, and
that there is no stigma with respect to seeking out an ac-
commodation. As with all reasonable accommodation
requests, the diagnosis or medical condition underlying
a disability must be maintained as a confidential medical
record under the ADA. Employers should be cognizant
of the stigma associated with mental health conditions
and ensure that personnel responsible for handling
accommodation requests maintain the confidentiality
of the underlying diagnosis.

Best Practices for Employers

As health care employers continue to navigate the
increased presence of mental health concerns in the
workplace, there are many proactive steps they can take
to create a workplace that is accommodating and free
of harassment. Specifically, employers should consider
doing the following:
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Managers and supervisors should communicate with
employees about the importance of mental health,
especially in the health care industry, and direct them
to resources at work and in the community.

Promote Mental Health Resources

Employers should provide employees with access to
mental health resources. For example, the DOL’s Office
of Disability Employment Policy identifies a number of
resources to help ensure that disability-related policies
and practices in the workplace take into consideration
the needs of people with mental health conditions.*

As with other workplace benefits, employers should
highlight these types of resources, as well as Employee
Assistance Programs, for employees though polices,
newsletters, and messaging.

Evaluate Accommodation and Anti-
Harassment Policies

Employers should ensure that their policies addressing
harassment, discrimination, retaliation, and accommo-
dation are up to date and expressly reference protection
for employees with mental health conditions. These
policies should be included in employee handbooks
and be made accessible to employees on the intranet or
other portals.

Combat the Negative Stigma Associated
with Mental Health Conditions in Health
Care

Managers and supervisors should communicate with
employees about the importance of mental health,
especially in the health care industry, and direct them
to resources at work and in the community. Further,
health care employers should be conscious of the
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language that they use when addressing mental
health in the workplace to avoid further stigmatiz-
ing workers. Finally, human resources and other
management professionals should treat mental
health conditions in the same manner as a physical
disability. By having management emphasize the
importance of mental health, employees will be
empowered to address mental health concerns
before they negatively impact the workplace.

Train Managers and Human Resources
Professionals on Addressing Mental
Health Issues

Consider training and programming to educate
employees about mental health issues and foster a
supportive workplace for employees who may be facing
mental health issues.”” Employers should disseminate
information about the signs of common mental health
conditions such as anxiety, depression, and PTSD.
Encourage employees to check in with one another

and be aware of changes in their and their coworkers’
behavior.

Conclusion

Though this crisis may seem invisible to the naked
eye, many employees are suffering from mental health
conditions while at work. As employers navigate these
typically “unseen” issues, there are tangible actions
they can take to address mental health concerns in the
workplace and reverse the stigma associated with such
conditions in the health care industry.
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EEOC, What You Should Know About COVID-19 and the ADA, the
Rehabilitation Act, and Other EEO Laws, https://www.eeoc.gov/
wysk/what-you-should-know-about-covid-19-and-ada-rehabilita-
tion-act-and-other-eeo-laws.

29 C.F.R. § 1630.3(a); 42 U.S.C. § 12111(6)(a).

29 C.F.R. § 1630.3(b); see also EEOC, Technical Assistance Guid-
ance - The Mental Health Provider’s Role in a Client’s Request for a
Reasonable Accommodation at Work, https://www.eeoc.gov/laws/
guidance/mental-health-providers-role-clients-request-reason-
able-accommodation-work (last visited May 2, 2022).

EEOC, Enforcement Guidance: Reasonable Accommodation and
Undue Hardship under the ADA, https:/ /www.eeoc.gov/laws/
guidance/enforcement-guidance-reasonable-accommodation-
and-undue-hardship-under-ada#undue (last visited May 5, 2022).

29 C.F.R. § 1630.14(d)(4)(i).

Mental health may be covered under federal, state, and local leave
laws, including paid sick leave, paid family and medical leave and
unpaid leave laws, including the Family and Medical Leave Act (29
U.S.C. § 2601 et seq.).

Supra note 27.

29 C.F.R. §1630, Interpretive Guidance on Title I of the Americans
With Disabilities Act.

Job Accommodation Network, Accommodation and Compliance:
Mental Health Conditions, https://askjan.org/disabilities/Mental-
Health-Conditions.cfm?cssearch=3963375_1 (last visited May 5,
2022).

42U.S.C.§ 12111(10)(A).

42U.S.C. § 12111(10)(B); 29 C.F.R. § 1630.2(p)(2).
29 C.F.R. § 1630 app.

Supra note 28; see also 29 C.F.R. § 1630 app.

Supra note 12.

Employer Assistance and Resource Network on Disability Inclu-
sion, Mental Health Toolkit: Resources for Fostering a Mentally
Healthy Workplace, https://askearn.org/page/mental-health-
toolkit (last visited May 5, 2022).

MARTIN % MERRITT

TEXAS HEALTH LAW AND HEALTHCARE LITIGATION

have different local rules.

Martin@MartinMerritt.com |
Dallas, Texas

When You Need Experienced Texas Healthcare Litigation
Co-Counsel. Texas has 254 counties, 450 District Courts, 500
County Courts, 4 Federal Districts with 27 Divisions and almost all

Martin Merritt has over 35 years of healthcare litigation
experience. Martin has tried over 500 Texas Healthcare Cases to
a jury verdict, judicial or Administrative Law decision. He regularly
represents healthcare clients before the Texas Medical Board,
Pharmacy Board, Nursing Board, and other healthcare agencies.

Martin Merritt has served as the Executive Director the Texas
Health Lawyers Association since 2013 and was elected as the
2021 Chair of the Dallas Bar Association Health Law Section
and was selected again in 2022 as a D Magazine Best Lawyers in
Dallas in Healthcare Litigation and Health Law.

(214) 484-7709
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Spotlight on Leaders

The 2021-2022 Board of Directors of the

American Health Law Association

Wishes to Thank

Cynthia Y. Reisz

Bass Berry & Sims PLC

As your term as President comes to an end,
Cynthia, we wish to thank you for your leadership.

Congratulations on a job well done!

Executive Committee

President-Elect
Thomas N. Shorter
Husch Blackwell LLP
Madison, WI

President-Elect
Designate

Patricia A. Markus
Nelson Mullins Riley &
Scarborough LLP
Raleigh, NC

Immediate Past
President

S. Craig Holden

Baker Donelson Bearman
Caldwell & Berkowitz PC
Baltimore, MD

Mark S. Kopson
Plunkett Cooney
Bloomfield Hills, Ml

Joanne R. Lax
Southfield, Ml

R. Harold McCard Jr.
Spencer Fane Bone
McAllester

Nashville, TN

Asha B. Scielzo
American University,
Washington College of
Law

Washington, DC
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Board of Directors

Saralisa C. Brau
McKesson Corporation
Washington, DC

Carol Carden
PYA
Knoxville, TN

Gregory E. Demske
DHHS Office of the
Inspector General
Washington, DC

Kirk L. Dobbins
Kaiser Permanente
Portland, OR

Jennifer L. Evans
Polsinelli PC
Denver, CO

Robert Andrew
Gerberry

Summa Health System
Akron, OH

Anne W. Hance

Blue Cross Blue Shield of
Tennessee
Chattanooga, TN

Tizgel K.S. High
LifePoint Health
Brentwood, TN

Amy S. Leopard Early Career

Bradley Arant Boult Professional Delegate
Cummings LLP to the Board
Nashville, TN

Caleb P. Knight
Ari J. Markenson Charleston, WV
Venable LLP

New York, NY

Linda Sauser Moroney
Manatt Phelps & Phillips
LLP

Chicago, IL

Suzanne J. Scrutton
Vorys Sater Seymour &
Pease LLP

Columbus, OH

Gelvina Rodriguez
Stevenson
Philadelphia, PA

Christine L. White
Northwell Health,
New Hyde Park, NY

Lisa Ohrin Wilson
Centers for Medicare
and Medicaid Services
Baltimore, MD




HUSCHBLACKWELL

Aligned by industry.
Built on relationships.

Husch Blackwell celebrates the American Health Law Association
(AHLA) and its work to advance health law professionals
everywhere. We are proud to be among AHLA’s Top Honors firms
and salute the exemplary Husch Blackwell attorneys who hold
national leadership positions within AHLA:

¢ Thomas N. Shorter, FACHE, President, Board of Directors

¢ Harvey M. Tettlebaum, Fellow, AHLA
Recipient, 2013 David J. Breenburg Award
Member, Journal of Health & Life Sciences Editorial Board

¢ Sarah Hellmann, Vice-Chair, Health Care Liability & Litigation
Practice Group

¢ Albert Lin, Vice-Chair, Tax & Finances Practice Group

¢ Emily Solum, Member, Long Term Care & The Law Program
Planning Committee

¢ Jed Roher, Vice-Chair, Business Law & Governance Practice Group
¢ Jenna Brofsky, Vice-Chair, Labor & Employment Practice Group

e Peggy Barlett, Vice-Chair, In-House Counsel Practice Group

Thomas N. Shorter, FACHE, Partner | 608.234.6015
tom.shorter@huschblackwell.com
huschblackwell.com 33 East Main Street | Madison, WI 53703

Arizona | California | Colorado | lllinois | Massachusetts | Missouri | Nebraska | Rhode Island | Tennessee | Texas | Washington, DC | Wisconsin | The Link (Virtual Office)

The choice of a lawyer is an important decision and should not be based solely upon advertisements.







THIS IS AN ADVERTISEMENT

RELIABLE PARTNER o
+ PRACTICAL SOLUTIONS

Hall Render is dedicated to advancing the
vision of our clients across the country,

providing trusted counsel for more than

50 years. Our team of national health care
attorneys and advisors know the industry
and how to decipher its many complexities.
It's all we do. When you need practical advice,
we're here to support you. Let’s connect.

Mayo Alao Ritu Kaur Cooper

- Vice Chair Board Member, Chair
Education: Physician Hospitals and Health Systems
Organizations Practice Group Practice Group

LA

P
&

Clevonne Jacobs Amy Poe

Hall Render proudly recognizes its

colleagues and all health lawyers who Member/Leader Vice Chair
o o - Health Care Transactions Member Engagement: Life
volunteer their time and talents with the PPC Sciences Practice Group

American Health Law Association.

EEHALL
B RENDER

ADVISORY SERVICES

BEEHALL
B RENDER

KILLIAN HEATH & LYMAN

Joel Swider Joseph Wolfe
Let's get started. Visit hallrender.com. Vice Chair Vice Chair
Education: Publishing Education: Programming,

Fraud & Abuse Practice
Group



BAKER_CDONELSON

Baker Donelson is honored to have served AHLA
for more than 50 years, including:

5 Past Presidents

8 Fellows

3 Greenburg Service Award Winners

7 Board Members

9 Pro Bono Champions

Practice Group, Program Planning Committee
and Council Chairs

S. Craig Holden
AHLA Immediate Past President
2021 - 2022

www.bakerdonelson.com

THIS IS AN ADVERTISEMENT. Timothy M. Lupinacci is Chairman and CEO of Baker Donelson and is located in our Birmingham office, Shipt Tower, 420 20th Sireet North, Suite 1400, Birmingham, AL
35203. Phone 205.328.0480. No representation is made that the quality of the legal services to be performed is greater than the quality of legal services performed by other lawyers.
FREE BACKGROUND INFORMATION AVAILABLE UPON REQUEST. © 2022 Baker, Donelson, Bearman, Caldwell & Berkowitz, PC.






> Crowell

We proudly recognize our colleagues for their
leadership and service to the AHLA

Renée Delphin-Rodriguez
Member of the Health Care Transactions
Program Planning Committee

Todd Rosenberg
Special Topics Leader for the Business
Law and Governance Practice Group

Health care organizations need legal representation that cuts
directly to the heart of any issue, whether in litigation, government
investigations, regulatory compliance, or business collaborations
and acquisitions. For clients throughout the industry, including

all of the top ten health insurers and many of the nation’s leading
health care providers, wholesalers, distributors, and anufacturers,
Crowell & Moring is a critical resource.

To keep up with the latest legal developments, subscribe
to our podcast Payors, Providers and Patients—Oh My!
and the C&M Health Law Blog.




CONSIDER THE
BAR RAISED.

McDermott Will & Emery is committed to legal excellence, and
our dedicated lawyers combine their passion for business with
a deep understanding of the law to help clients knock down
barriers to success.

Congratulations to the following lawyers at McDermott who
have been recognized by AHLA for their leadership roles:

TRAVIS JACKSON, Member of the Development and
Advancement Council

TONY MAIDA, Vice Chair Member Engagement for
the Fraud & Abuse Practice Group

CAROLYN METNICK, Chair of the Healthcare
Transactions Program Planning Committee

ANKUR GOEL, Chair of the Institute for Health Plan
Counsel Program Planning Committee

EMILY COOK, Co-Chair of the Institute on Medicare
and Medicaid Payment Issues Program

GREG FOSHEIM, Vice Chair Education for the Life
Sciences Practice Group

KATE MCDONALD, Special Topics Leader for Payers,
Plans, and Managed Care Practice Group

This achievement reflects their outstanding work, leadership
and excellent client service.

VISIT US AT MWE.COM

McDermott
Will &X Emery

©2022 McDermott Will & Emery. For a complete list of entities visit mwe.com/legalnotices.
This may be considered attorney advertising. Prior results do not guarantee a similar outcome.



Nelson Mullins congratulates partner

Patricia A. Markus

the 2023 — 2024 President-Elect of the
American Health Law Association

'l NELSON MULLINS

Heartfelt thanks to my friends and
colleagues within and outside of AHLA for supporting
these and other efforts to promote and learn from
the next generation of health law professionals. ’ ’

— Trish Markus

Trish has been a member of AHLA's Board of Directors since
2015 after serving in various other leadership roles within

and outside of AHLA. She brings years of experience %L
working collaboratively with clients, colleagues, and R
others in the health law community to provide innovative

solutions to complex healthcare regulatory compliance
puzzles, while also providing substantial thought
leadership on healthcare privacy, security, and
technology issues.

Trish is a valued member of the Nelson Mullins
healthcare team, which was recognized in 2022
Chambers USA as a leading national healthcare
practice and boasts over 65 attorneys providing
turnkey counsel to healthcare industry clients located
across and beyond the firm’s 25-office footprint. We are GlenLake One | 4140 Parklake Avenue
proud to be an AHLA Top Honors firm, and we celebrate Suite 200 | Raleigh, NC 27612
Trish’s service to AHLA in this key new role. 919.329.3800 | nelsonmullins.com

Nelson Mullins Riley & Scarborough LLP
Attorneys and Counselors at Law




Breazeale, Sachse & Wilson, L.L.P.
congratulates Emily Black Grey
for being elected to the AHLA
Board of Directors.

%@ BREAZEALE, SACHSE &WILSON, L.L.P.
B ATTORNEYS AT LAW
BATON ROUGE = NEW ORLEANS = MONROE
Scott N. Hensgens, Managing Partner

BASS, BERRY & SIMS HUNORS OUR FIRM S AHLA LEADERS

They remain committed to the advancement of the healthcare
law profession and our healthcare chents success o

e VN - » l

Cynth_ia Y. Reisz Angela Humphreys - Neerja Razdan - Lisa Rivera Julla K. Tamulis

AHLA Board of Directors, Health Care Transactions - . Hospitals and Health Systems Woman's Program Hospltals and Health Systems
- Past President Program Planning Committee, - Practice Group, .~ Planning Committee, Practice Group,
Member Vice Chair of Education - Chair Chair

BASS BERRY#®SIMS

Centered to deliver.
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Healthcare Consulting | Tax | Audit | Valuation | Strategy & Integration | IT | Real Estate

; @/o(w%%‘wéz

Don’t get us wrong. We love projects, and
as one of the Top 20 healthcare consulting
firms in the nation, there’s nobody better.
But we really value relationships—and it
shows. Just ask any of our clients who
have relied upon us for decades. See

what we mean by “The PYA Way.”

INSIDE

‘ 100
HEALTHCARE CONSULTING
B\ firminthe US. o FIRMS
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WE ARE AN INDEPENDENT MEMBER 800.270.9629 | pyapc.com
OF HLB—THE GLOBAL ADVISORY PYA
AND ACCOUNTING NETWORK ATLANTA | HELENA | KANSAS CITY | KNOXVILLE | NASHVILLE | TAMPA

BRIDGING

BUSINESS
& HEALTHCARE
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Women’s Network

Kimberly Gillespie,
Troutman Pepper

Kimberly Gillespie is a practical,
results-oriented health care attor-
ney with experience advising aca-
demic medical centers and health
systems across the country. She
is dedicated to partnering with her
clients to fully understand their
business goals and objectives

and provide solutions to complex
regulatory and operational issues.

Rethinking the Law Firm?
Four Lessons for In-House
Lawyers Returning to Firm Life

raditionally, lawyers who were inter-
ested in an in-house role started their
career at a law firm, gained a few years
of experience, and then transitioned to
an in-house position in an industry of
interest, with no desire to ever return
to law firm life. However, during the pandemic, there has
been a growing trend of in-house attorneys choosing to
leave their current positions and return to law firms.!

Attorneys who left law firms for in-house positions were
typically attracted to the promise of no billable hours
and a more predictable schedule, the latter appealing
especially to women who were often expected to

juggle a disproportionate share of home and childcare
responsibilities.? In-house positions also brought a
broader variety of work and an opportunity to practice
not only one’s legal skills but one’s business acumen.

That said, there were at least two well-known trade-offs.
Attorneys making the move to in-house positions would
generally have to: (1) take a pay cut, or at least accept
that compensation would be capped, and (2) accept
that upward mobility would be constrained (i.e., there’s
only one GC).? But the pros were generally seen to
outweigh the cons, and once one made the move to an
in-house role, a return to law firm life was unlikely.

During the last few years, however, there appears

to have been a shift in the legal market. Many firms

have had to sharply increase base salaries and bonus
opportunities for associates in a battle to retain and hire
much needed talent.* They also have had to adopt a
more flexible mindset, especially as it relates to working
from home.® While each firm is different in its approach,
generally speaking, a work-from-home, or a hybrid
model, seems to be more readily accepted in many law
firms than in in-house positions. This is especially true
in the health care industry, where in-house attorneys
have missed few, if any, days in the office during the
pandemic.

In addition, law firms appear to be more open to lateral
hires from in-house positions today than they were
previously.® This is particularly true for experienced
lawyers. Many firms are seeing that the practical busi-
ness perspective these attorneys can bring to the table
is a tremendous complement to the more traditional
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experience of attorneys who have practiced exclusively
at law firms.”

The confluence of these factors—increased salary
and bonus opportunities, greater flexibility regarding
work-from-home or hybrid models, and a greater
appreciation by law firms of the business acumen and
client perspective gained from in-house experience—
may make re-entry to a firm more attractive to many
in-house attorneys, including women. Additionally,
given that the practice of health law is still a growing
area, it is often of particular interest to many firms. As
such, the perspective an experienced in-house health
care attorney can bring to the table for a firm’s health
care clients can be invaluable.

I made the transition to a firm in early 2020 after having
worked in-house for over 11 years. It has proven to be
the perfect “next chapter” in my career. Below are a few
lessons learned:

1. Develop a business plan and
write it down.

Think about the areas of law you want to focus on and
how you plan to build your portfolio in advance. Set
specific goals and action steps you plan to implement
along the way. Having a written plan will keep you
accountable and provide focus as you transition. It

also will help communicate your vision to the firm and
create buy-in. However, as we all have learned over the
last few years, life can be unpredictable, so be prepared
to change as circumstances change.

2. Get ready for billable hours again
(they're not that scary!).

While retraining yourself to track each .6 of an hour can
be challenging at first, once you make the transition,
there is a positive. As a young attorney, I thought of
tracking my hours as a negative. I worried about meet-
ing my goals, and tracking my time felt daunting. Now,
although I admit it is still not my favorite part about
private practice, I view it differently.

Many in-house attorneys put in far more hours than
is expected of their counterparts at firms, but they
typically go unnoticed, and at budget time, the legal



office is often viewed as just another cost center. At a
firm, recording your hours, seeing that measurement
build throughout the year, and having it result in the
achievement of individual, team, and firm goals can be
quite rewarding, in part, because it is mutually valued.

3. Internal networking is just as
important as external networking.

One of the most important things you will want to do

if you return to a firm is network with your colleagues.®
My advice is to do it early and do it often. Meet

with your new colleagues and share with them your
experience and what you can bring to the table for their
clients. Help them understand how you can comple-
ment the team and get to know their practice areas, too.
This can be an excellent way to quickly integrate and
develop your brand within the firm.

But also be mindful that when your new colleagues
open the door and introduce you to that client, they are
putting a lot of trust in you. In a way, they also become
your “client” as you build your practice.” Do not take
this trust lightly. They will expect you to treat their
client as your own and deliver.

4. Decide your path upfront and
communicate it.

A growing number of law firms are recognizing that
not every lateral hire wants to enter as a partner and/
or work their way into a partner role. As such, there
is a growing acceptance of alternative career paths to
include potentially setting limits on hours. While the
business case must be made, and there will likely be

trade-offs (like compensation level), having this type of
option is incredibly liberating.

There are many factors to consider when weighing
a transition back to law firm life, but as you do your
research, you may find that many of the “rules” you
thought you knew have changed.

1 “From In-House To Law Firm: Returning To Private Practice Is
A Growing Trend,” Above the Law, October 15, 2021, https://
abovethelaw.com/2021/10/from-in-house-to-law-firm-returning-
to-private-practice-is-a-growing-trend/; “A Big 2021 Trend: Big
Law Lawyers Take In-House Plunge,” Law.com, December 29,
2021, https://www.law.com/corpcounsel/2021/12/29/a-big-
2021-trend-big-law-lawyers-take-in-house-plunge/.

2 “From In-House To Law Firm: Returning To Private Practice Is
A Growing Trend,” Above the Law, October 15, 2021, https://
abovethelaw.com/2021/10/from-in-house-to-law-firm-returning-
to-private-practice-is-a-growing-trend/.

3 Id

4 “Cravath Tops Rival Davis Polk’s Associate Pay Scale, Up to
$415k,” Bloomberg Law, February 28, 2022, https://news.
bloomberglaw.com/business-and-practice/cravath-tops-rival-
davis-polks-associate-pay-scale-up-to-415k; “Big Law Talent
Battle: Natural Selection or Artificial Scarcity?,” Bloomberg Law,
March 3, 2022, https://news.bloomberglaw.com/business-and-
practice/big-law-talent-battle-natural-selection-or-artificial-
scarcity?context=search&index=9.

5 “Senior-Level Associates Are Demanding Flexible Work Ar-
rangements,” Bloomberg Law, August 10, 2021, https://news.
bloomberglaw.com/us-law-week/senior-level-associates-are-
demanding-flexible-work-arrangements.

6 “Transitioning to Private Practice From an In-House or Govern-
ment Position,” Law.com, June 30, 2021, https://www.law.com/
thelegalintelligencer/2021/06/30/transitioning-to-private-prac-
tice-from-an-in-house-or-government-position/.

7 “In-House Lawyers Are Taking Their Business Expertise to Private
Practice,” Law.com, September 16, 2021, https://www.law.com/
corpcounsel/2021/09/16/in-house-lawyers-are-taking-their-
business-expertise-to-private-practice/.

8 “Transitioning to Private Practice From an In-House or Govern-
ment Position,” Law.com, June 30, 2021, https://www.law.com/
thelegalintelligencer/2021/06/30/transitioning-to-private-prac-
tice-from-an-in-house-or-government-position/.

9 Id

Women’s Network

americanhealthlaw.org 29



Early Career Professionals

Taylor Hall
Michigan State
University College
of Law

Taylor Hall is a 3L at Michigan
State University College of Law,
where she is the President of the
Black Law Students Association,
research assistant for the Citing
Slavery Project, participant of the
Trial Practice Institute, and moot
court competitor. Prior to attend-
ing law school, she received a B.S.
from Western Michigan University.
Additionally, Taylor volunteered as
a mediator in the metro-Detroit
area after completing the 40-hour
certificate program.

Three Tips for Networking

on LinkedIn

c 6 t’s not what you know, but who you
know.” I am sure we have all heard this
old saying before. A more accurate
saying should be: “It’s what you know
and who you know!” Law school and
past experiences make up “what you
know,” but to build “who you know,” LinkedIn is a great

tool to build your network.

Due to the pandemic, more professionals are willing to
meet and dispense advice to early career professionals
via zoom. However, being accepted as a new “con-
nection” from an attorney you would like to chat with
can be daunting. Here are three tips to ensure you can
connect and meet with an attorney you didn’t previ-
ously have any connections with!

1. Know Your Why

There are several reasons why you may be reaching out
to an attorney on LinkedIn. After finding someone you
want to chat with via zoom or an old-fashioned phone
call, determine why you want to connect with them. As
an early career professional your reason most likely falls
into one of these categories:

D A potential mentor: A mentor can help guide you
through your law school journey and early career.

D Alifeline to a future employer: You may want to
practice at a specific company but may need more
experience before applying to that job. Connecting to
learn about that company through a person will allow
you to build connections now to ensure you get the
job later.

D General information about arole or a person’s
career journey: This reason is most common for
law students. Connecting with people to determine
if you would enjoy their type of work is helpful for
determining your career path.

2. Connect with the “right” people

Connecting with the “right” people is subjective to
what your goals are. Because it may feel disingenuous to
reach out to a stranger, it is important to connect with a
specific reason. Connecting blindly to people who have
alot of connections or is an industry leader appears
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unorganized. A person reviewing your page may think

your sole purpose for connecting with them is to inflate
your own number of connections. LinkedIn should not
be a popularity contest. Connect with people you could
see yourself working with in the future who could give
you insight into what working in a particular area of law
is like.

3. Send a personalized note

After finding someone you would like to connect with
send a personalized note after hitting the “connect” but-
ton. You may be tempted to just hit “send” but sending a
note lets the person know: (1) who you are and (2) why
you would like to connect with them.

Example: “Hello, I am a 2L in law school interested in
learning about the role of in-house counsel in a hospital.
Do you have time for a brief chat? I appreciate your
time.” This short note allows you to stand out from
other connection requests!

Putting these tips into practice can help determine your
career path, grow your network, and open doors to new
opportunities. It may shock you how willing people

are to help an early career professional. My first year

of law school was completely virtual! Although I was
able to get the full 1L experience in class, networking
events were moved onto zoom and could be a little
awkward. However, I am glad I attended those events
because it gave me the courage to reach out to people
on LinkedIn. It can feel intimidating to reach out to
people you have never met, but what you are feeling is
the possibility of facing rejection. I'm here to tell you to
not worry about that! Even if they don’t respond or say
no, it’s all a part of the journey!



Annual Meeting Discussion of

Dobbs v. Jackson

he Supreme Court’s Dobbs v. Jackson
ruling has far-reaching implications for
the delivery of women’s health care.
The decision overturning Roe v. Wade
was handed down two days before this
year’s In-House Counsel and Annual
Meeting and was a major topic of discussion among
attendees who were already fielding questions from their
health care clients about the shifting legal landscape.
In response, AHLA initiated an impromptu session
that was attended by over 150 health law professionals
from across the United States who gathered in the early
morning on the last day of the conference to share their
initial thoughts, questions, and collective expertise on
the impact of this landmark decision.

“We have a colleague here who is less than an hour
away from getting on a call to provide real-time legal
advice,” said David S. Cade, chief executive officer of
AHLA. “We have teams and organizations who are
rapidly working day and night because your clients need
the information day and night. We are capturing the
issues and collaborating with you to provide the best
information possible to help you better take care of your
clients moving forward.”

The wide range of potential issues discussed during the
one-hour session underscored the general sense of con-
fusion and uncertainty, with many questions and few
answers. With abortion rights now left up to individual
states, health care providers are facing a patchwork of
evolving legal requirements that vary by jurisdiction.
Health law professionals will need to consider and
track not only current law in a particular state, but also
pre-Roe laws, criminal statutes, and litigation.

State abortion restrictions already in place also raise

a host of unanswered questions. For example, Texas
SB8, which bans abortion after cardiac activity can be
detected, usually around six weeks, authorizes private
individuals to initiate civil actions against anyone who
“aids or abets” an abortion. Attendees wondered what
constitutes “aiding and abetting,” posing examples such
as counseling, employee benefits, or referring a woman
for out-of-state abortion care.

The Dobbs ruling impacts providers across the health
care delivery system, from hospitals, to physicians,

to pharmacists, to telehealth providers and health

IT vendors. Hospital emergency departments and
OB-GYNs specifically are raising questions about their
potential exposure when providing reproductive health
care, including for women experiencing miscarriages
and ectopic pregnancies, and for others in need of life-
saving procedures. Hospital emergency departments
also need to consider their obligations under the federal
Emergency Medical Treatment and Labor Act in these
scenarios.

Attendees also noted that privacy protections for
reproductive health information is a key issue. The
Health Insurance Portability and Accountability Act
does not require the disclosure of protected health
information to law enforcement but does permit it
pursuant to a court order. Attendees also discussed how
information available on patients’ electronic medical
records could be accessed and noted that the impact

of the new information blocking rules is another open
question.

Beyond the direct provision of health care, medical
schools in states where abortion is illegal are asking
whether they can continue to teach abortion proce-
dures to their students as part of their educational
curriculum. And employers, including health care
providers, are considering the potential implications of
offering travel benefits to women seeking reproductive
care in states where abortions are legal.

As a supportive partner for the health law community,
the American Health Law Association will continue
to provide educational resources to help its members
navigate these challenging issues.

Member Updates
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Congratulations to this Year’'s David J. Greenburg Award Recipient
AHLA is pleased to announce that this year’s recipient of : = =
the David J. Greenburg Award is Robert “Bob” Homchick 2‘ ' = |
from Davis Wright Tremaine LLP. The David J. Greenburg p“ £ | s .=
Service Award is awarded annually to an individual who has 3.

shown great loyalty to the Association throughout their career A

and has made a significant contribution to the growth and
development of AHLA. The Greenburg Award is the highest
and most prestigious award offered by AHLA.

VR BECHRHI A s Rt

“We are pleased to present this prestigious award to a
long-standing member of the AHLA community,” said David
S. Cade, Chief Executive Officer of AHLA. “Bob has served
for many years as a thought leader on many important health
law issues and has been an invaluable source of wisdom and
expertise regarding Stark Law and fraud and abuse.”
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“Bob epitomizes the qualities of the namesake for the David
J. Greenburg Award,” said Cynthia Y. Reisz, Board President
of AHLA in FY 2022 and member of Bass Berry & Sims
PLC. “He has spent his career committed to educating and
mentoring others in health law. Bob’s vision, commitment to
excellence, collegiality, and loyalty to AHLA are aspirational
tousall”

SR
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Bob obtained a Bachelor of Arts at the University of Puget Sound and a Juris Doctorate at the University of Notre
Dame Law School, summa cum laude. Bob has been a practicing attorney since 1983. He has served within AHLA
as a chair of the Association’s Fraud and Compliance Forum Planning Committee and the Fraud and Abuse
Practice Group. Bob is a member of the Board of Directors and is an AHLA fellow. He has additionally served as
chair of the Health Law Section for the Washington State Bar Association and as president of the Western District
of Washington for the Federal Bar Association.

Throughout his professional career, Bob has been regularly recognized for his outstanding contributions to the
health law profession. He was named one of “America’s Leading Lawyers for Business” by Chambers USA in Health
Care and received the “Band 1” ranking for health care in 2020-2022. In 2017, he was awarded the John M. Davis
Award for Outstanding Legal Expertise by Davis Wright Tremaine and was named the “Seattle Best Lawyers Health
Care Lawyer of the Year” in 2012 by Woodward/White.

“Bob is a leader, mentor, and true visionary at DWT and in the larger health law community,” said Hope Levy-
Biehl, Partner and Co-Chair of Davis Wright Tremaine’s Health Care Practice Group. “DWT is thrilled that AHLA
is honoring and recognizing him by awarding him the Greenburg Service Award.”

We offer our congratulations to Bob for earning this prestigious honor. He has given invaluable contributions,
insights, and expertise to AHLA throughout the years, and we look forward to seeing what he will accomplish in

the future.
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Wryatt Tarrant & Combs LLP is pleased to announce that one of its Partners, Christopher
Melton, has been invited to join Leadership Kentucky’s Class of 2022. Leadership Kentucky is an
organization that brings together a select group of people who possess a broad variety of
leadership abilities, career accomplishments, and volunteer activities to gain insight into complex
issues facing the state. Melton is a former Kentucky Assistant Attorney General who concentrates
his practice in the area of health care law with an emphasis in Medicaid and Medicare claims
litigation, including actions arising under the Federal False Claims Act.

Member Spotlight

Erin A. Aebel
Trenam Law
Tampa, FL
Www.trenam.com

Are you a collector of anything?
Sunglasses and handbags. | have way too
many. | love interesting artistic pieces over
brand names.

What book is on your nightstand?
Finding Me by Viola Davis. It is an incredible
autobiography.

What is your favorite form of exercise?
Dancing. | take Zumba and hip-hop classes
weekKly.

What is your favorite meal to cook for
friends?

Whatever meal that my husband makes as he
is a trained chef.

What was your first job?

My first job was during high school, and | sold
pretzels at Hot Sam’s in the mall. | made less
than $4.00 an hour, and | learned a lot of life
lessons you cannot learn in school.

What was the best concert you ever went to?
Every Lady Gaga concert | ever attended.

What movie have you watched multiple
times?

Trois Couleurs: Rouge by Krzysztof Kieslowski.

The entire trilogy Rouge, Bleu, and Blanc is
incredible and so artistic. The sound track is
amazing and the filmmaker died too young.

Which actor or actress would play you in a
movie about your life?
Reese Witherspoon if she would go brunette.

What television show would you like to
make a guest appearance on?

How to Get Away With Murder. | would like to
play a trial lawyer on television even though | am
a business transactions attorney in real life.

What board game do you remember playing
most as a child?

Scrabble. | spent hours playing Scrabble by
the pool with my grandmother and English
teacher mother. | am very good at it and know
a lot of two letter obscure words.

What was your best vacation?
The three weeks | spent in Namibia, Botswana,
and South Africa with my husband.

Would you like to
be featured in our
Member Spotlight
section? Please
contact agreene@
americanhealthlaw.
org. We'd love to
hear from you!
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AHLA Partners with The Diversity Movement to Promote a Culture of
Inclusion

AHLA has initiated a strategic partnership with The Diversity Movement (TDM) as part of its commitment
to offer superior educational resources to its diverse membership. TDM offers an employee experience
application suite that personalizes diversity, equity, and inclusion (DEI) and focuses on building workplace
excellence via a data-driven approach focused on business results.

The two organizations share a commitment to inclusion, diversity, equity, and accessibility (IDEA), and their
strategic partnership will enable both to combine their expertise to promote meaningful, positive changes in
the U.S. health care system through education, information, and dialogue.

“Our constant goal as an Association is to ensure that every member can participate in a collegial, friendly, and
mutually respectful environment as we work together to serve the health law community,” said David S. Cade,
Chief Executive Officer of AHLA. “We are excited to continue our partnership with TDM as we work together
to create an inclusive and equitable forum for all AHLA members.”

“AHLA has been a terrific client: thoughtful, committed, and ready to do the work to prepare for the future.
'This partnership allows our organizations to tap each other’s strengths and resources to improve equity,
reduce disparities, and create cultures of inclusion throughout the health care industry and the legal sector,”
said Donald Thompson, Chief Executive Officer at The Diversity Movement. “Together, our potential for
impact is tremendous.”

AHLA invites all members to experience TDM’s high-quality educational programming, diversity certifica-
tions, digital accessibility solutions, and technology products. As one of TDM’s 100+ clients, the AHLA Board
of Directors has participated in TDM’s educational programs and has seen first-hand their impact.

Email our Member Services Center team at msc@americanhealthlaw.org to take advantage of TDM’s
educational offerings and services.

AHLA’s Women's Leadership Council (WLC) will be spotlighting
1}
WOMEN'S different topics each month across a mix of social media platforms,
with a focus on women's health and wellness. We hope to add

knowledge, power, and inspiration to your newsfeed.

W =
M W If you have comments, suggestions, or ideas for future topics,

we would love to hear from you!

Examples of prior discussion posts include:

Pelvic Health Care: https://bit.ly/3S4khUq
World Blood Donor Day & Maternal Health: https://bit.ly/3oB1keA
Mental Health: https://bit.ly/3bdyePd

The WLC looks forward to connecting with you and encourages you to join the discussion!
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Volunteer Recognition May 2022

Programs and Distance Learning

Health Plan Law and Compliance Institute
Christina Crosby Anderson, Humana Inc
Xavier Baker, Sheppard Mullin Richter & Hampton LLP
Luke Boyett, MTS Health Partners
Matthew Brown, Humana Inc
Lisa M. Campbell, Groom Law Group Chartered
Sabrina Corlette, Georgetown University
Gary Scott Davis, McDermott Will & Emery LLP
Kristyn Marie DeFilipp, Foley Hoag LLP
Matthew Donze, Cigna
Lisl Joanne Dunlop, Axinn Veltrop & Harkrider LLP
Ankur J. Goel, McDermott Will & Emery LLP
Margaux J. Hall, Ropes & Gray LLP
Melissa J. Hulke, CVS Caremark
David Didier Johnson, Molina Healthcare
John E. Kelly, Barnes & Thornburg LLP
David E. Kopans, DLA Piper
Kyle Kveton, Robie & Matthai
Brian Martens, Department of Health & Human Services
Jason T. Mayer, Reed Smith LLP
Kate McDonald, McDermott Will & Emery LLP
Elizabeth R. Moellering, OptumRx Inc
Sonja Nesbit, FTI Consulting Inc
Karen R. Palmersheim, Cigha
Marc Reece, CVS Health
Annie Hsu Shieh, Bright Health
Jane M. Susott, Humana Inc
Hemi D. Tewarson, National Academy for State Health Policy
Megan Tinker, DHHS Office of the Inspector General
Kalina M. Tulley, US Department of Justice
Noreen K. Vergara, Husch Blackwell LLP
Andrew B. Wachler, Wachler & Associates PC
Michelle Toni Waldman, Kaiser Permanente
Stephanie D. Willis, Kaiser Permanente
Jeff Joseph Wurzburg, Locke Lord LLP

Webinars

A Look at Behavioral Health Delivery Models
Within Health Systems

Isa Diaz, Acadia Healthcare
Paul Gomez, Polsinelli PC
Kyle Kirkpatrick, JTaylor
Gregory Moore, Dickinson Wright PLLC
Heather Rae

Amanda Thompson

Antitrust Compliance: How to Structure a
Compliance Program and How to Avoid Breaches

Herbert Allen, Polsinelli PC
Helen Lee
Dionne Lomax, Affiliated Monitors Inc

Fraud and Abuse Bootcamp, Part Il:
The Anti-Kickback Statute

Alyssa James
Herd Midkiff, JTaylor
Shuchi Parikh
Christopher Sellers Jr., Ochsner Health System
Benjamin Wallfisch, DHHS Office of the Inspector General

Health Data Considerations for Digital Health
and Technology Transactions

Heather Deixler, Latham & Watkins LLP
Nia Jenkins, Jenkins, Nia
Alaap Shah, Epstein Becker & Green PC

Key Issues Regarding the Acquisition of Home
Health and Hospice Agencies

Michael Crowe, Husch Blackwell LLP
Timothy Ryan, AccentCare Inc

Supply Chain Strategy and Management: Lessons
Learned from a Pandemic

Tim Browne
Alaina Crislip, Jackson Kelly PLLC
Scott McCulloch
Jed Roher, Husch Blackwell LLP

Telemedicine Webinar Series Part lll: Behavioral
Health and Keeping Sensitive Data Secure

Erica Erman
M. Habte, Best Best & Krieger LLP
Jennifer Lohse, Hazelden Betty Ford Foundation
Meghan O'Connor, Quarles & Brady LLP

Telemedicine Webinar Series Part IV: What Comes
Next for Telemedicine? Trends and Lessons Learned

Elinor Hiller, Alston & Bird LLP
Colin Roskey
Dave Smith

Transactions with FQHCs: What are the pitfalls and
how can you structure them effectively?

Adam Hepworth, Foley & Lardner LLP
Rebecca Matthews
Alejandro Nunez
Jennifer Willcox, Dana-Farber Cancer Institute

Utilizing Advanced Practice Providers: A Discussion
on the Benefits of APP Optimization and the Risk

April Kapu
Alex Krouse, Parkview Health

Amy Noecker

Educational Calls

Nonprofit Board Membership—
A Primer on Getting Involved

Michael Corey, Human Service Chamber of Franklin County
Avery Schumacher, The MetroHealth System
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AHLA has a wonderful tradition of members sharing their expertise and insight
with each other. Members generously donate their time and energy through speaking,
writing, and other service to the organization. Volunteers are the heart of the

Association—thank you for all you do!

Volunteer Pool and Complete
Your Volunteer Profile

AHLA has revised the volunteer
process. To opt-in to the Volunteer
Pool and complete your Volunteer
Profile, visit www.american-
healthlaw.org/volunteer. This

will help us know what kind of
volunteer opportunities you are
interested in. Going forward, you
will receive email alerts when we
think you'll be a good fit for a new
volunteer opportunity.

New & Unique Valuation Assignments:
How to Navigate

Bartt Warner, VMG Health

Jessica Bailey-Wheaton, Health Capital Consultants

Executive Presence for Women:
Connecting Authentically

Lisa Gora, Epstein Becker

Kim Harvey Looney, K&L Gates

Publications, Resources, and Periodicals

Health Law Connections

Health Antitrust Enforcement
in the Biden Administration

Ashley M. Fischer, McDermott Will & Emery LLP
Noah Feldman Greene, McDermott Will & Emery LLP

One Age Does Not Fit All: Late Career Practitioner
Policies and Managed Care

Adella Katz

John LoCurto, University of the Incarnate Word School of
Osteopathic Medicine

Dispute Resolution Service—Connect to Collect:
An Innovative Approach to Medical Bills

Geoff Drucker, American Health Law Association

Colin Rule, odr.com

Young Professionals—Using Online Platforms to
Supercharge Your Practice

Alé Dalton, Bradley Arant Boult Cummings LLP

Women's Network—The 8 F's of Re-Engagement
and Networking Small Talk

Sylvia Mayer, S. Mayer Law

AHLA/Lexis Publication

Legal Issues in Health Care Fraud and Abuse,
2022 Supplement

Laura F. Laemmle-Weidenfeld, Jones Day

Health Law Weekly

Sub-Regulatory Guidance State of Play: Where
We've Been and Where We're Headed

Andrew Liebler, Alston & Bird LLP
Robert Lewis Yates, Indiana Office of the Attorney General

Major Issues for Compliant Health Care Billing
Practices Under the No Surprises Act

Michael Strauss Kolber, Manatt Phelps & Phillips LLP

Journal of Health and Life Sciences Law
Vol. 16 No. 3

Priya J. Bathija, American Hospital Association
Courtney Carrell
Eduardo Castro
Almeta E. Cooper, Moms Clean Alr Force
Darryl Eugene Crompton
Andrea M. Ferrari, Jones Walker LLP
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Tricia Hoffler
Carrie Noonan, Husch Blackwell LLP
Michael W. Peregrine, McDermott Will & Emery LLP
Jane Perkins, National Health Law Program
Daniel W. Peters, The University of Kansas Health System
Joan Reed, Harvard Medical Faculty Physicians
Thomas N. Shorter, Husch Blackwell LLP

Sarah Somers, National Health Law Program

Sarah E. Swank, Nixon Peabody LLP
Harvey M. Tettlebaum, Husch Blackwell LLP

Sidney S. Welch, Akerman LLP

Practice Group Briefings

340B Program Compliance in a Shifting Landscape:
What Challenges Do Stakeholders Face?

Richard Davis, Quarles & Brady LLP
Michael S. French, Quarles & Brady
Brenda M. Maloney Shafer, Quarles & Brady LLP

Department of Justice Challenges United’s
Acquisition of Change

Evan Johnson, Axinn Veltrop & Harkrider LLP

Digitizing Women's Health:
Legal Considerations in Femtech

Bethany Corbin

False Claims Act Litigation Retrospective: How the
Regulatory Sprint’s Changes to the Stark Law Could
Have Impacted the Halifax Litigation

Amandeep S. Sidhu, Winston & Strawn LLP
T. Reed Stephens, McDermott Will & Emery LLP

Hospital M&A Outlook:
Remainder of 2022 and Beyond

Jake Aygun, Ponder & Co.
Karl Henkel

Is Psychedelic-Mediated Therapy a Possibility
or Just a Dream? Turning Clinical Success
Into Real-World Practice

Kimberly Chew, Husch Blackwell LLP
Karen Luong, Husch Blackwell LLP
Seth Mailhot, Husch Blackwell LLP

Streamlining Multi-Hospital Operations: Potential
Reimbursement and Regulatory Pitfalls

Margia K. Corner

Hilary L. Isacson, Sutter Health



TEFCA: Has the Future for Nationwide Data
Exchange Arrived?

Ammon Richard Fillmore, Indiana Health Information Exchange
Joshua Daniel Mast, Cerner

Melissa Soliz, Coppersmith Brockelman PLC

Practice Group Bulletins

As DOJ Focuses on Medicare Advantage
Reimbursement, So Should Health Care Providers

Jessica Andrade, Polsinelli PC
Gregory R. Jones, Polsinelli PC
Dayna LaPlante, Polsinelli PC

FDA Pushes Enroliment of Underrepresented
Populations in Clinical Trials with Recent ‘Race
and Ethnicity Diversity Plan’ Draft Guidance

Jacob S. Simpson, Breazeale Sachse & Wilson LLP

Managing Risk in Long Term Care Settings
Christopher J. Allman, Trinity Health

New Technology, Same Concerns: Increased
Government Scrutiny Related to Telehealth

Scott R. Grubman, Chilivis Grubman Dalbey & Warner LLP

OCR Seeks Comment on Recognized Security
Practices, Penalties, and HIPAA Settlement Sharing

Alysa Austin, Alston & Bird LLP
Lance Taubin, Alston & Bird LLP

The Dr. Lorna Breen Health Care Provider
Protection Act: Much-Needed Guidance for
Behavioral Health Care Professionals

Anna Stewart Whites, Anna Whites Law Office LLC

Practice Group Toolkits

State Health Care Fraud Law Toolkit: 50-State
Survey with Summaries and Links

Mayo B. Alao, Hall Render Killian Heath & Lyman PC
Alexandra M. Anderson, Dorsey & Whitney LLP
Catherine Leilani Aubuchon, Bronster Fujichaku Robbins
Lori Ann Beam, Seigfreid Bingham PC
Reesa N. Benkoff, Benkoff Health Law, PLLC
Jesse A. Berg, Lathrop GPM
Isabel C. Bonilla-Mathe, Leon Health, Inc.
John T. Brennan Jr, Crowell & Moring LLP
Bradley T. Cave, Holland & Hart LLP
Noelle E. Chan, Bronster Fujichaku Robbins
J. Taylor Chenery, Bass Berry & Sims PLC
Robert L. Coffield, Flaherty Sensabaugh Bonasso PLLC
Linda J. Cohen, Dinse Knapp & McAndrew PC
Simone Colgan Dunlap, Quarles & Brady LLP
Emily Crane, Seigfreid Bingham PC
Michael D. Crew, Michael D. Crew, LLC
Theresa DeAngelis, Quarles & Brady LLP
Allison Denton, Choate Hall & Stewart LLP
J. Malcolm DeVoy, Holland & Hart LLP
John P. Doyle, Preti Flaherty Beliveau & Pachios LLP
Ben A. Durie, Hooper Lundy & Bookman PC
Kerry E. Dutra, Hall Render Killian Heath & Lyman PC
Arthur J. Fried, Epstein Becker & Green PC
Kaitlyn Fydenkevez, Quarles & Brady LLP

Paul J. Giancola, Snell & Wilmer LLP
Lisa Gora, Epstein Becker & Green PC
Robert A. Hamill, Hall Render Killian Heath & Lyman PC
David A. Hatch, Hooper Lundy & Bookman PC
David D. Haynes Jr, Phelps Dunbar LLP
David P. Henninger, Hooper Lundy & Bookman PC
Sam Hoff, Foley Hoag LLP
Renee M. Howard, Davis Wright Tremaine LLP
Joseph E. Huigens, Koley Jessen PC LLO
Laura M. Jackman, Wallace Jordan Ratliff & Brandt LLC
Lizzi Kampf Janssen, Lathrop GPM
Joseph M. Kahn, Hall Render Killian Heath & Lyman PC
Wyatt Kernell, Cooley LLP
Sam Khan, Dorsey & Whitney LLP
Eric Kintner, Snell & Wilmer LLP
Jason Krisza, Wilentz Goldman & Spitzer PA
Carson M. Lamb, Dorsey & Whitney LLP
Megan Leonard
Alyson M. Leone, Wilentz Goldman & Spitzer PA
Emily Lineweaver, Wyatt Tarrant & Combs LLP
Kim Harvey Looney, K&L Gates
Lisa A. Lyons, Quarles & Brady LLP
Grace D. Mack, Wilentz Goldman & Spitzer PA
Rebecca A. Matthews, Wiggin and Dana LLP
Winnie Rachel McBride, Faegre Drinker Biddle & Reath LLP

Lindsay Kathleen McManus, Hall Render
Killian Heath & Lyman PC

Brett McNeal, CAN Community Health Inc.
Mark McPherson, Choate Hall & Stewart LLP
William Walter Mercer
Kevin Robert Miserez, Wachler & Associates PC
Philip D. Mitchell, Cooley LLP
Natalie Moszczynski, Wilentz Goldman & Spitzer PA
John P. Murdoch Il, Zager Fuchs
Allison Ness, Epstein Becker & Green PC
Sumaya M. Noush, Faegre Drinker Biddle & Reath LLP
Brian M. Parrott, Brian M Parrott LLC
Jeffrey M. Pecore, Pecore & Doherty LLC
Kathleen F. D. Pennington, Studebaker Nault
Karen Rabinovici, Wiggin & Dana LLP
Russell C. Ramzel, Conner & Winters LLP
Julia Collins Reiland, Lathrop GPM
Terry Morris Roman, Snell & Wilmer LLP
Joseph W. N. Rugg, Johnson Pope Bokor Ruppel & Burns LLP
Anna M. Sanger, Conner & Winters LLP
Christine G. Savage, Choate Hall & Stewart LLP
Michael F. Schaff, Wilentz Goldman & Spitzer PA
Lindsay Kemp Scott, Lindsay Scott
Alexa Sengupta, K&L Gates
Nancy A. Shellhorse, Dalrymple Shellhorse Ellis & Diamond LLP
Jeremy David Sherer, Hooper Lundy & Bookman PC
Alissa D. Smith, Dorsey & Whitney LLP
Daniel C. Soldato, Wyatt Tarrant & Combs LLP
Kim C. Stanger, Holland & Hart LLP
William B. Stewart, Wallace Jordan Ratliff & Brandt LLC
Wallis S. Stromberg
Miriam Ricanne Swedlow, Davis Wright Tremaine LLP
Cory A. Talbot, Holland & Hart LLP
Elody Tignor, Holland & Hart LLP
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Claire M. Turcotte, Premier Health
Matthew Vicinanzo, Crowell & Moring LLP
Maydha Vinson, Hooper Lundy & Bookman PC
Richard D. Vroman, Koley Jessen PC LLO
Jacob Walker, Koley Jessen PC LLO
Charlene Warner, Snell & Wilmer LLP
Cris Wilcoxon, Holland & Hart LLP
Wesley Kyle Winborn, Wallace Jordan Ratliff & Brandt LLC
Jesse A. Witten, Faegre Drinker Biddle & Reath LLP
Kiel Zillmer, Quarles & Brady LLP

Updated Clinical Trial Agreements Toolkit
Lynn M. Barrett, Barrett Law, PA
Maureen Bennett, Jones Day
Amy Bolian, Former McGuireWoods
Liza R. Brooks, Hall Render Killian Heath & Lyman PC
R. Ross Burris lll, Polsinelli PC
Amanda K. Coulter, Coppersmith Brockelman PLC
Benjamin Martin Daniels, Amazon.com Inc
Christine B. Davis, Hall Render Killian Heath & Lyman PC
Virginia B. Evans, Thomson Reuters
Dana Good

Carrie Arthur Hanger, Nelson Mullins Riley
& Scarborough LLP

Melissa L. Markey, Hall Render Killian Heath & Lyman PC
Jan E. Murray, Saint Luke's Health System
Jackie Olson, Apple
Amy A. Poe, Hall Render Killian Heath & Lyman PC
Megan Robertson, Epstein Becker & Green PC
Elizabeth Ann Scarola, Epstein Becker & Green PC
Tom Schrak, Hall Render Killian Heath & Lyman PC
Stephen J. Shaver, Wachler & Associates PC
Jacob S. Simpson, Breazeale Sachse & Wilson LLP
Allison Smith Newsome, Taft Stettinius & Hollister LLP
Amy Jurevic Sokol, Apple Inc
Leslie A. Thornton, Ropes & Gray LLP

Updated Subpoena Response Toolkit
Kelly J. Epperson
Jena Grady, Nixon Peabody LLP
Jennifer M. Lohse, Hazelden
Sam Winikoff, Beighley Myrick Udell & Lynne PA

Podcasts

Changes to the Medicare Physician Fee Schedule:
How Are Provider Compensation Programs
Responding?

Kelsey U. Jernigan, K&L Gates LLP
Tony Kouba, ECG Management Consultants

Aletheia Lawry, NextCare, Inc.

Choose Your Own Adventure Guide:
Considerations for Physicians Entering
into Partnerships

Glenn Prives, Epstein Becker & Green PC
Jed A. Roher
Jessica E. Stack
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Connecting the Dots Between Health Apps,
HIPAA, and the FTC

Robert Kantrowitz, Kirkland & Ellis LLP

Jonathan Andrew Moore, Clearwater Compliance LLC

Conversations with AHLA Leaders:
Saralisa Brau, Assistant General Counsel, McKesson

Saralisa C. Brau, McKesson Corporation
Albert D. Hutzler, HORNE

Fraud and Abuse: Recent Changes to PhRMA's
Code Related to Speaker Programs

Martina Rozumberkova, Control Risks
Julie Wagner, PhARMA
Matthew E. Wetzel, Goodwin

FTC Health Breach Notification Rule:
Expanding Scope and Enforcement

Adam H. Greene, Davis Wright Tremaine LLP
Ty Kayam, Microsoft Corporation

Jonathan Andrew Moore, Clearwater Compliance LLC

GC Roundtable: Two Years Later
Richard G. Korman, Avera Health
David W. Rowan, Cleveland Clinic

Sarah E. Swank, Nixon Peabody LLP

How Is Public Law 116-321 Impacting
OCR Investigations?

Dawn Morgenstern, Clearwater
Aleksandra Vold, BakerHostetler

Insights from Health Care System Real Estate
Compliance Officers

Dawn Geisert, Trinity Health
Goran Musinovic
Raul Garcia Ordonez llI

New Players, Higher Stakes: Upping the Ante
on Physician Transactions

Kristen McDermott Woodrum, McGuireWoods LLP
Tara Ravi, Parker, Hudson, Rainer & Dobbs LLP
Jessica E. Stack

Overview of the Deal Process: A Roadmap
Through the Paper Jungle

Heather Alleva, Baker Donelson Bearman Caldwell &
Berkowitz PC

Wayne R. Pryor, Beshea, Abbey
Michael F. Schaff, Wilentz Goldman & Spitzer PA

Alexander D. Sharnoff, Thomas Jefferson University

The Lighter Side of Health Law - May 2022
Norman G. Tabler Jr, Faegre Drinker Biddle & Reath LLP



Upcoming Events

Connections to Learning

August 25

Delivery of OB/Gyn Health-
care to Women Who Are
Pregnant that May Result in
an Abortion—OQut of State
Patients and Best Practices
for Providing Care to Women
Eligible for Healthcare Public
Funding

August 30-31

Virtual Collaborative
Compliance Conference
co-sponsored with AAPC

September 1

Delivery of OB/Gyn Care
to Women in Abortion-
Restricted States After
Dobbs

September 14

Thought Leader Webinar:
What Lawyers Need to Know
About Shadow Information
And How It Contributes To
An Organization's Risk For
Data Exposure

IPRO has provided sponsor-
ship of the webinar.

September 28-30

Fraud and Compliance
Forum
Baltimore, MD

Platinum Sponsor: Health-
Care Appraisers, Inc.

BRG, Carnahan Group,
Coker Group, Ntracts,
Pinnacle, and PYA have also
provided sponsorship in
support of this program.

October 11

In-House Counsel Arbitra-
tion Essentials from General
Counsel-Arbitrators

October 24-25

Tax Issues for Health Care
Organizations
Washington, DC

Deloitte, EY, KPMG, and
Willamette Management
Associates have provided
sponsorship in support of
this program.

November 9-11
Fundamentals of Health Law

Chicago, IL

Hall Render and Ntracts
have provided sponsorship
in support of this program.

December 5-8

Virtual Health Care
Arbitration Training

January 30-31

Academic Medical Centers
and Teaching Hospitals
Institute

Orlando, FL

January 30-
February 1
Physicians and Hospitals

Law Institute
Orlando, FL

March 1-3

Long Term and Post-Acute
Care Law and Compliance
New Orleans, LA

March 22-24

Institute on Medicare and
Medicaid Payment Issues
Baltimore, MD

On-Demand CLEs

Earn CLEs at any time by
watching past programs and
webinars. Here are a few
new offerings now available
in our on-demand store. For
a full listing, visit american-
healthlaw.org/eprograms.
Please note that the actual
number of credits may vary
from state to state.

2022 In-House Counsel
CLE-eProgram

The maximum number of
credits available is 15.25
(including 1.0 legal ethics) for
a 60-minute state and 18.3
(including 1.2 legal ethics) for
a 50-minute state.

Sponsored by Wipfii LLP.

2022 Annual Meeting
CLE-eProgram

The maximum number of
credits available is 44
(including 2.0 legal ethics)
for a 60-minute state and
52.8 (including 2.4 legal eth-
ics) for a 50-minute state.
Sponsored by Pinnacle
Healthcare Consulting.

COVID-19 Health and Safety at
In-Person Programs

AHLA considers the health
and safety of all those attending
our in—person programs to be our
top priority and we are committed
to providing a safe and healthy
environment for our participants
and staff. Although attendees
should recognize that there is risk
involved in attending, AHLA has
adopted preventative measures to
reduce the potential spread of the
COVID-19 virus at our in-person
programs in accordance with
guidance provided by the U.S.
Centers for Disease Control, local
authorities, and our partnering
hotels, including:
¢ Proof of vaccination (two injec-
tions of the Pfizer-BioNTech
or Moderna vaccines or one
shot of the Johnson & Johnson
vaccine) OR a negative PCR test
within 72 hours of the program
is required for all attendees
¢ Mask wearing required for
all attendees
¢ Social distancing
¢ Personal hygiene and hand
sanitization
¢ Adherence to pathway signage
¢ Self-monitoring and
self-reporting

For updates on requirements and
on-site processes and to access
AHLA's Duty of Care, please visit
our website.

For more information
on all AHLA events and
1o register, go to www.
americanhealthlaw.org/
education-events or call
(202) 833-1100, prompt
#2,
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Career Center

Online Career Center

AHLA's Online Career Center will allow you to: Online
) . Career Center

Manage Your Career: Recruit for Open Positions: Snapshot

Search and apply to more health law jobs than in any Post your job in front of the most qualified group

other job bank. of health law professionals in the industry.

Upload your anonymous resume and allow employers Promote your jobs directly to candidates via the 361 5"‘

to contact you through the AHLA Career Center’s exclusive Job Flash email. Ermpl

i mployers
messaging system. Search the anonymous resume database to find ploy
qualified candidates.

Set up Job Alerts specifying your skills, interests, and

preferred location(s) to receive email notifications Manage your posted jobs and applicant activity

when a job is posted that matches your criteria. easily on this user-friendly site. 1340-'-

Access career resources and job searching tips and tools. Job Seekers

Have your resume critiqued by a resume-writing expert.

For more information and to start the journey to enhance your career or organization, 265.|.

please visit the AHLA Career Center at careercenter.americanhealthlaw.org Open Positions

VIEWPOINT/WRITERS’ GUIDELINES

. . . COPYRIGHT/REPRINT PERMISSION:
Health Law Connections must retain full copyright or an unlimited license before publishing. Factual accuracy

and opinion contained in articles published in Health Law Connections are the responsibility of the authors alone Further reprint request should be directed to:
and should not be interpreted as representing the views or opinions of the Association. AHLA is a non-partisan AHLA Editorial, 1099 14th Street, NW, Suite
educational organization that does not take positions on public policy issues and instead provides a forum for 925, Washington, DC 20005

an informed exchange of views. Guidelines available at americanhealthlaw.org/connections or contact editorial@

americanhealthlaw.org editorial@americanhealthlaw.org.

Health Law Connections (ISSN1949-9035) is published monthly (12 times a year) by the American Health Law Association (AHLA), 1099 14th Street, NW, Suite 925, Washington, DC
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MISSION AHLA’s Commitment to Inclusion, Diversity, Equity and Accessibility

The Mission of the American Health Law Association is to provide In principle and in practice, the American Health Law Association (AHLA) values and seeks
a collegial forum for interaction and information exchange to enable to advance and promote diverse, equitable, inclusive, and accessible participation within
its members to serve their clients more effectively; to produce the the Association for all staff and members. Guided by these values, the Association strongly
highest quality non-partisan educational programs, products, and encourages and embraces meaningful participation of diverse individuals as it leads health
services concerning health law issues; and to serve as a public law to excellence through education, information, and dialogue.

resource on selected health care legal issues.
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Membership has its benefits. New Article Now Available.

_"AND LIFE SCIENCES LAW

'_"-'-'DFFICIAL‘JOURNAL OF AMERICAN HEALTH LAW ASSOCIATION

Hospital-Employed Non-Physician Practitioners and Community
Physicians: Billing and Stark Law Considerations

Sven C. Collins, Amy M. Joseph, and Charles B. Oppenheim

Hospitals are increasingly employing nonphysician practitioners (NPPs) to help improve the quality, timeliness,
and cost-efficiency of inpatient care; however, this trend may also give rise to potential billing and Stark law
compliance issues where non-hospital employed community physicians bill Medicare for inpatient care that
inappropriately "piggybacks” on care provided by the hospital-employed NPPs.

In addition, significant recent changes to the "split (or shared)"” billing rules further impact the analysis. These
regulatory developments present an opportune time to take a fresh look at potential issues where hospi-
tal-employed NPPs and community physicians provide overlapping care and to revisit existing policies for
continued compliance. This article outlines the relevant legal issues and developments and offers some
practical tips to limit the compliance risks these increasingly common arrangements present.

Access from any device, at any time. Free.

americanhealthlaw.org/journal
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The Fraud and Compliance Forum brings together legal counsel, compliance
officers, and government representatives for invaluable learning and networking
opportunities. The planning committee is working hard to generate a program that
will address emerging regulatory trends, highlight recent case law and legislative
developments, and focus on how these developments will affect legal and
compliance practices in health care.

For More Information, visit:
www.americanhealthlaw.org/FraudandCompliance




