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30 Years After the ADA:  
Disability Discrimination in 
Health Care Under Section  
1557 of ACA

2020 marks 30 years since the passage of 
the landmark Americans with Disabilities 
Act (ADA). Yet litigation and compliance 
issues related to disability discrimination 
in the health care industry continue to 
expand—in large part due to the enact-

ment of Section 1557 of the Affordable Care Act (ACA) 
and its accompanying regulation. Given the growing 
complexity of these issues, this article provides an 
overview of Section 1557’s prohibitions against disability 
discrimination and summarizes the emerging trends in 
disability-discrimination litigation and enforcement in 
the health care industry. 

As explained below, a rising tide of disability-discrimi-
nation litigation has put tremendous compliance pres-
sure on health care providers, and novel legal questions 
under Section 1557 continue to work their way through 
the courts. These developments make clear that health 
systems and their counsel should devote substantial 
resources to promote compliance with Section 1557’s 
prohibition on disability discrimination. 

Section 1557 
Section 1557 of the ACA is entitled “Nondiscrimina-
tion” and prohibits discrimination on the basis of race, 
color, national origin, disability, sex, and age in federally 
funded health programs and activities.1 Enacted against 
a backdrop of federal nondiscrimination law, Section 
1557 both expands on a health care provider’s existing 
obligations while also breaking new ground. It is the 
first federal civil rights law to focus exclusively on non-
discrimination in health care and the first to prohibit 
discrimination on the basis of sex in health care. It 
creates new causes of actions, new protected classes, 
and imposes new regulatory compliance obligations on 
health care providers. It will, in short, have a significant 
and long-lasting impact on the health care industry for 
decades to come and therefore requires renewed atten-
tion from compliance professionals and legal counsel.

Section 1557 prohibits disability discrimination in 
federally funded health care programs by referenc-
ing Section 504 of the Rehabilitation Act, and it 

incorporates the definition of disability discrimination 
from Section 504.2 Accordingly, the definition of 
“disability” under Section 1557 is broad: (1) a physical 
or mental impairment that substantially limits one or 
more major life activities; (2) a record or past history 
of impairment; (3) being regarded as having such an 
impairment.3

Consistent with prior federal law, Section 1557 imposes 
a multitude of affirmative obligations on health care 
providers to ensure equal access to patients with dis-
abilities. As summarized by the Department of Health 
and Human Services (HHS): 

  [Section 1557] requires effective communication, 
including through the provision of auxiliary aids 
and services; establishes standards for accessibility 
of buildings and facilities; requires that health 
programs provided through electronic and 
information technology be accessible; and requires 
covered providers to make reasonable modifica-
tions to their policies, procedures, and practices 
to provide individuals with disabilities access to a 
covered provider’s health programs and activities.4

In particular, per the regulation, “a covered provider 
shall take appropriate steps to ensure that communica-
tions with individuals with disabilities are as effective 
as communications with others in health programs and 
activities.”5 The regulation in turn defines “auxiliary aids 
and services” to include an array of communication 
aids such as qualified interpreters onsite or through 
Video-Remote Interpretation (VRI) services; qualified 
readers; taped texts; audio recordings; Braille materials 
and displays; screen reader software; and many others.6 

These auxiliary aids and services must be made available 
to patients free of charge and in a timely manner.7 

Importantly, under current regulation, health care 
providers should give “primary consideration” to an 
individual’s preferred auxiliary aid or service for com-
munication.8 As previously explained by the Depart-
ment of Justice (DOJ) and as codified in the regulation 
implementing Section 1557, “primary consideration” 
means that a provider “must honor” the expressed 
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“choice” of an individual, “unless it can demonstrate 
that another equally effective means of communication 
is available, or that the use of the chosen means would 
result in a fundamental alteration in the service, . . . or in 
undue financial and administrative burdens.”9 Current 
regulation also requires the use of “qualified” interpret-
ers for individuals with disabilities, which is further 
defined in the regulation.10 If remote video interpreting 
services are used, these services must meet specific 
regulatory requirements.11

Consistent with existing law, health care providers also 
must ensure that patients’ electronic health records are 
accessible to individuals with disabilities.12 Providers 
should address the accessibility of their websites, their 
medical kiosks, and their electronic health records 
systems. For more information on how best to ensure 
accessibility in these areas, legal counsel and compli-
ance professionals should consult the December 21, 
2016 guidance from HHS on Ensuring Equal Access 
to All Health Services and Benefits Provided through 
Electronic Means.13 In short, providers are encouraged 
to follow the widely accepted industry standard for 
web accessibility in the Web Content Accessibility 
Guidelines (WCAG 2.1).14 “Websites” should be 
thought of holistically and include patient web-portals, 
e-prescriptions, and personal health tools. So too with 
medical kiosks, which include self-check-in stations, 
videoconferencing systems, education and consent 
forms, and medication dispensaries. Providers should 
consider installing screen readers or tactile interfaces 
and repositioning kiosks to be within reach of wheel-
chair users. Lastly, electronic health records also must 
be accessible: records should be screen-readable and 
provide audio or narrative descriptions of items (such as 

x-rays) that would not otherwise be accessible to people 
with visual disabilities. 

Providers should likewise ensure that their medical 
equipment generally is accessible to patients with 
mobility disabilities and should review the DOJ and 
HHS guidance on the topic.15 Title III of the ADA also 
imposes additional obligations on a health care provider 
that are beyond the scope of this article, such as the 
obligation to remove architectural barriers to equal 
access for persons with disabilities when it is readily 
achievable to do so. 

Litigation and Enforcement: Aux-
iliary Aids and Services for Deaf or 
Hard-of-Hearing Patients

The first trend in this area that will be familiar to most 
health systems is the increase in litigation and compli-
ance issues related to the provision of auxiliary aids and 
services to deaf or hard-of-hearing patients. Indeed, 
private litigation in this area has increased dramatically 
and most often centers on the effective or ineffective 
use of VRI services or the denial of a request for an 
in-person American Sign Language (ASL) interpreter.16

At the same time, government enforcement actions 
addressing these issues have likewise increased since 

Enacted against a backdrop of federal nondis-
crimination law, Section 1557 both expands on a 
health care provider’s existing obligations while 
also breaking new ground.
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the ACA. Most notably, on November 13, 2019, the U.S. 
Attorney’s Office for the Eastern District of Michigan 
announced a far-reaching settlement agreement with 
Beaumont Health—the largest health care system in 
Michigan—to resolve allegations that Beaumont Health 
had violated the ADA for failing to provide effective 
communication services to deaf or hard-of-hearing 
individuals.17 As a part of the announcement, the Civil 
Rights Unit of the U.S. Attorney’s Office specifically 
noted its investigation revealed that Beaumont Health’s 
systems were not adequate to ensure that deaf and 
hard of hearing patients were provided auxiliary aids 
to guarantee effective communication during their 
treatment. 

The settlement agreement that Beaumont Health 
entered is extensive. It covers three Beaumont 
hospitals and approximately 30 off-campus outpatient 
locations and medical centers for a term of 15 months. 
As a part of the settlement agreement, Beaumont 
Health agreed to: 

 ◗  Review and revise its policies on providing effec-
tive communication to patients and companions;

 ◗  Develop and implement a program to provide 
appropriate auxiliary aids and services; 

 ◗  Designate and train personnel to be available 
to answer questions and provide appropriate 
assistance regarding immediate access to, and the 
proper use of, auxiliary aids and services;

 ◗  Submit all revisions of policies and procedures 
concerning effective communication to DOJ for 
review;

 ◗  Use a designated assessment tool in consultation 
with a patient or companion, to evaluate the type 
of appropriate auxiliary aid and service that will 
be provided, including its timing, duration, and 
frequency;

 ◗  Make its determinations concerning auxiliary aids 
within certain time periods while maintaining a 
comprehensive log of all such determinations; 

 ◗  Ensure that its use of VRI services are effective by 
providing a dedicated high-speed connection that 
delivers high-quality video and audio;

 ◗  Notify individuals in advance if Beaumont Health 
wishes to use VRI instead of an onsite interpreter;

 ◗ Collect data on its interpreter response times;

 ◗  Conduct comprehensive training for designated 
“ADA Personnel” and its larger workforce; and

 ◗  Provide written reports of compliance to DOJ, 
including the number of complaints received by 
Beaumont Health concerning effective com-
munication.

Importantly, though Beaumont Health was not 
required to pay compensatory damages as a part of this 
settlement, a court may award damages and attorney’s 
fees where it is shown that a health system acted with 
deliberate indifference to the rights of deaf or hard-
of-hearing individuals.18 Note that a plaintiff alleging 
ineffective communication under the ADA need not 
show “actual deficient treatment”; rather, showing 
that the failure to offer an appropriate auxiliary aid 
“impaired the patient’s ability to exchange medically 
relevant information” with staff may be sufficient.19 

Similarly, in July 2019, the HHS Office for Civil Rights 
(OCR) entered into a Voluntary Resolution Agreement 
with an orthopedic practice in Maryland for its alleged 
failure to provide a qualified interpreter to a deaf child 
seeking rehabilitation services.20 

The increase in litigation and enforcement makes clear 
that this area of health care law requires renewed and 
sustained attention from health systems. Health systems 
should continue to devote the resources and training 
necessary to provide equal access to patients with 
disabilities, including auxiliary aids and services to deaf 
or hard-of-hearing patients.

Litigation: Accessibility of Elec-
tronic Health Information and 
Websites 

In keeping with a wider litigation trend, health care 
providers face an increase in disability-discrimination 
claims based on inaccessible electronic health informa-
tion, including websites. For example, in January 2019, 
two complaints were filed under Section 1557, Section 
504, and Title III of the ADA by the same law office 
against two large health systems in Florida.21 Both 
complaints alleged the health systems failed to provide 
patients who are blind full and equal access to the 
systems’ programs, services, and activities. Specifically, 
the complaints alleged the systems failed to provide 
accessible electronic health information through their 
publicly available websites. The plaintiffs in both actions 
sought injunctive relief, damages, and attorney’s fees 
and costs. Though these complaints were resolved, they 
highlight the growing risk to health care providers in 
this area.

The first trend in this area that will be familiar to 
most health systems is the increase in litigation 
and compliance issues related to the provision of 
auxiliary aids and services to deaf or hard- 
of-hearing patients.
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Disability Discrimination and the 
Opioid Crisis

The nation’s opioid crisis intersects with disability-
discrimination issues as well. In fact, in response to the 
national opioid crisis, OCR launched a public education 
campaign on the civil rights protections surrounding 
access to treatment for opioid addiction.22 As part of 
this effort, OCR prepared several educational guidance 
documents, including fact sheets on Nondiscrimination 
and Opioid Use Disorder23 and on Drug Addiction and 
Federal Disability Rights Law.24 These documents make 
clear that “drug addiction, including an addiction to 
opioids, is a disability under Section 504 of the Rehabili-
tation Act . . . and Section 1557 of the Affordable Care 
Act, when the drug addiction substantially limits a 
major life activity.” 

In early 2019, DOJ announced a settlement agreement 
with a privately owned medical facility in Virginia that 
was found to have regularly turned away prospective 
new patients who lawfully took controlled substances to 
treat their medical conditions—including medications 
used to treat opioid use disorders.25 The settlement 
agreement required the provider to adopt nondiscrimi-
nation policies, train staff on its nondiscrimination 
obligations, report on compliance, and pay $30,000 in 
damages to the complainant and $10,000 to the United 
States as a civil penalty. The agreement also required 
the provider to agree to not apply standards or criteria 
to prospective patients that would have the effect of 
screening out individuals with disabilities, including 
those based on an opioid disorder. 

Health care providers should carefully consult these 
new guidance materials to ensure their patient popula-
tions do not face discriminatory burdens in accessing 
treatment for opioid use disorders or are otherwise 
discriminated against on account of such a disorder. 

Courts Continue to Address Novel 
Legal Questions Under Section 
1557

It is also worth noting that courts nationwide continue 
to address novel legal questions under Section 1557, 
including in the disability-discrimination context. 

For example, in a putative class-action claim for 
disability-discrimination under Section 1557 and 
Section 504 of the Rehabilitation Act, the Sixth Circuit 
recently held that a claim for disparate-impact discrimi-
nation is not available under Section 1557 when based 
on a “ground” of discrimination prohibited by Section 
504 (i.e., disability).26 In the words of the court: “The 
Affordable Care Act prohibits discrimination based 
on several grounds. But it does not change the nature 
of those grounds any more than it adds a new form of 
discrimination, say discrimination based on political 
perspective, to the law. By referring to four statutes, 

Congress incorporated the legal standards that define 
discrimination under each one.”27 

This opinion appears to conflict with an earlier federal 
district court decision ruling that Section 1557 created 
a new cause of action subject to a new, single legal 
standard.28 The ultimate resolution of this question 
(the appropriate interpretation of Section 1557) will 
have significant consequences for health systems as it 
could increase the number and types of causes of action 
available to private parties. 

In January 2020, the Fifth Circuit recognized a 
circuit-split on whether emotional distress damages are 
available to plaintiffs under Section 1557 and Section 
504.29 The Fifth Circuit ruled that such damages are 
unavailable, though the court recognized that the Elev-
enth Circuit previously held the opposite under Section 
504.30 The resolution of this question will likewise 
impact the extent of liability that health systems could 
face under Section 1557.

Conclusion

Thirty years after the passage of the ADA, the health 
care industry continues to face challenges concerning 
disability discrimination. For most systems, these 
challenges include the provision of effective auxiliary 
aids and services through the use of VRI or in-person 
ASL interpreters. However, through renewed attention 
to their compliance obligations and litigation risks, 
health care systems can continue their work in ending 
disability discrimination in health care while pursuing 
health equity for all. 

ENDNOTES

1. The text of Section 1557 reads in relevant part:

  [A]n individual shall not, on the ground prohibited under 
title VI of the Civil Rights Act of 1964, title IX of the 
Education Amendments of 1972, the Age Discrimination 
Act of 1975, or section 504 of the Rehabilitation Act of 
1973, be excluded from participation in, be denied the 
benefits of, or be subjected to discrimination under, any 
health program or activity, any part of which is receiving 
Federal financial assistance, including credits, subsi-
dies, or contracts of insurance, or under any program or 
activity that is administered by an Executive Agency or 
any entity established under this title (or amendments). 
The enforcement mechanisms provided for and avail-
able under such title VI, title IX, section 504, or such Age 
Discrimination Act shall apply for purposes of violations 
of this subsection.

Pub. L. No. 111-148, § 1557, 124 Stat. 119, 260 (2010) (codified as 
amended at 42 U.S.C. § 18116).

2.  See 45 C.F.R. § 92.5. Throughout, this article cites to and 
discusses the current version of the regulation promulgated 
by the Department of Health and Human Services (HHS) 
under Section 1557, even though HHS has proposed to 
revise that regulation in several respects. For purposes of 

It is also worth noting that courts nationwide continue 
to address novel legal questions under Section 1557, 
including in the disability-discrimination context. 

http://www.americanhealthlaw.org


16  Health Law Connections  | May 2020 

this discussion, however, HHS has proposed to revise little 
of the regulation’s mandates concerning disability discrimi-
nation. An excellent overview of HHS’ proposed revisions 
to the regulation may be at https://www.healthaffairs.org/
do/10.1377/hblog20190525.831858/full/. 

3.   28 C.F.R. § 36.105. The definition of a “physical or mental 
impairment” is in turn also broad. See 28 C.F.R. § 36.105. 

4.  HHS, Section 1557: Frequently Asked Questions, https://www.
hhs.gov/sites/default/files/section-1557-final-rule-faqs.pdf  
(last accessed on Feb. 18, 2020). 

5. 45 C.F.R. § 92.202.

6. 45 C.F.R. § 92.4.

7. 45 C.F.R. § 92.8(a)(2).

8. 45 C.F.R. § 92.202 (citing to 28 C.F.R. § 35.160)).

9.  dep’t of Justice (DOJ), The Americans with Disabilities Act: 
Title II Technical Assistance Manual, § ii-7.110 (1993), https://
www.ada.gov/taman2.html (emphasis added); see also Bon-
nette v. D.C. Court of Appeals, 796 f. Supp.2d 164, 182 (d.d.c. 
2011); 81 Fed. Reg. at 31421.

10.  45 C.F.R. § 92.4.

11. 45 C.F.R. § 92.202 (citing 28 C.F.R. §§ 35.160-164.).

12. 45 C.F.R. § 92.204.

13.  See Letter from Jocelyn Samuels, HHS Office for Civil Rights 
(OCR), Guidance and Resources for Electronic Information 
Technology: Ensuring Equal Access to All Health Services 
and Benefits Provided Through Electronic Means, Dec. 21, 
2016, https://www.hhs.gov/sites/default/files/ocr-guidance-
electronic-information-technology.pdf. 

14.  Web Content Accessibility Guidelines (WCAG) 2.1 (June 5, 
2018), https://www.w3.org/TR/WCAG21/. 

15.   DOJ, Civil Rights Division, and HHS OCR, Access to Medical 
Care for Individuals with Mobility Disabilities (July 2010), 
https://www.hhs.gov/sites/default/files/ocr/civilrights/un-
derstanding/disability/adamobilityimpairmentsgudiance.pdf.  

16.  See, e.g., Rosario v. St. Tammany Parish Hosp. Serv. Dist., 
No. 1, 2019 WL 1766983 (E.D. La., Apr. 22, 2019); Silva v. 
Baptist Health South Fla., Inc., 303 F. Supp. 3d 1334 (S.D. Fla. 
2018).

17.  U.S. Attorney for the Eastern District of Michigan, Press 
Release, U.S. Attorney’s Office Reaches Agreement with 
William Beaumont Hospital to Resolve ADA Investigation 
Regarding Effective Communication, Nov. 13, 2019, https://
www.justice.gov/usao-edmi/pr/us-attorney-s-office-reach-
es-agreement-william-beaumont-hospital-resolve-ada.

18.  See, e.g., Puerner v. Hudson Spine and Pain Med. P.C., 2018 
WL 4103491 (S.D.N.Y. Aug. 28, 2018).

19.  See, e.g., Silva v. Baptist Health S. Fla., Inc., 856 F.3d 824, 
829 (11th Cir. 2017).

20.  See Voluntary Resolution Agreement, https://www.hhs.gov/
about/news/2019/07/24/maryland-orthopedic-practice-
agrees-provide-deaf-6-year-old-qualified-interpreter.html. 

21.  See Gil v. Mayo Clinic Jacksonville, 3:19-CV-00015 (MD. Fla. 
Jan. 3, 2019); Price v. Baptist Health Sys., Inc., 3:19-CV-00132 
(M.D. Fla. Jan. 30, 2019).

22.  HHS, Press Release, OCR Launches Public Education 
Campaign About Civil Rights Protections in Response to the 
National Opioid Crisis, Oct. 25, 2018, https://www.hhs.gov/
about/news/2018/10/25/ocr-launches-public-education-
campaign-about-civil-rights-protections-in-response-to-
the-national-opioid-crisis.html. 

23.  OCR, Nondiscrimination and Opioid Use Disorders Fact 
Sheet, https://www.hhs.gov/sites/default/files/fact-sheet-
nondiscrimination-and-opioid-use.pdf. 

24.  OCR, Fact Sheet: Drug Addiction and Federal Disability 
Rights Laws, https://www.hhs.gov/sites/default/files/drug-
addiction-aand-federal-disability-rights-laws-fact-sheet.
pdf. 

25.  DOJ, Press Release, Justice Department Researches 
Settlement with Selma Medical Associates Inc. to Resolve 
ADA Violations (Jan. 31, 2019), https://www.justice.gov/opa/
pr/justice-department-reaches-settlement-selma-medi-
cal-associates-inc-resolve-ada-violations. 

26.  See Doe v. BlueCross BlueShield of Ten., Inc., 926 F.3d 235, 
239 (6th Cir. 2019).

27.  Id.

28.  See Rumble v. Fairview Health Servs., 2015 WL 1197415, at 
*10-11 (D. Minn. Mar. 16, 2015) (“Here, looking at Section 
1557 and the Affordable Care Act as a whole, it appears that 
Congress intended to create a new, health-specific, anti-
discrimination cause of action that is subject to a singular 
standard, regardless of a plaintiff’s protected class status.”).

29.  Cummings v. Premier Rehab Keller, P.L.L.C., No. 19-10169, 
2020 WL 400189, at *1 (5th Cir. Jan. 24, 2020).

30. See id.

AHLA thanks the leaders of the Health Care Liability and Litigation Practice Group for contributing this feature article: 
Kristen McDonald, Jones Day (Chair); Scott Grubman, Chilivis Grubman Dalbey & Warner LLP (Vice Chair—Educa-
tional Programming); Lindsey Lonergan, Navicent Health Inc (Vice Chair—Educational Programming); Kirstin Ives, 
Falkenberg Ives LLP (Vice Chair—Member Engagement); Steven Hamilton, McGuireWoods LLP (Vice Chair—Pub-
lishing); and Kara Silverman, Arnall Golden Gregory LLP (Vice Chair—Publishing). 

In keeping with a wider litigation trend, health care providers 
face an increase in disability-discrimination claims based on 
inaccessible electronic health information, including websites.
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