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The Company Model:  
Structures, Guidance, and  
Recent Relators

A recent settlement involving Tenet 
Healthcare Corporation (Tenet) 
reveals that, despite a lack of defini-
tive guidance, the so-called “com-
pany model” for anesthesia services 
continues to prove fertile ground for 

relators and False Claims Act (FCA) litigation. Tenet’s 
quarterly report for the period ending September 30, 
2019 reveals that it reached a tentative settlement of $66 
million in relation to a whistleblower action involving 
a company model arrangement.1 This article provides 
an overview of the various company model structures, 
examines industry perspectives and applicable guidance 
from the Department of Health and Human Services 
Office of Inspector General (OIG) and the Department 
of Justice (DOJ), and assesses the current status of the 
company model in light of the Tenet settlement. 

Company Model Overview

The company model, in essence, involves control of the 
provision of anesthesia services by referring physicians 
(typically surgeons) who may also have an ownership 
or controlling interest in an ambulatory surgery center 
(ASC) or other facility where surgery and anesthesia 
services are provided. This structure tends to allow the 
referring surgeons to receive income not only from their 
professional services, but also from the ASC facility fee 
and the anesthesia services rendered in conjunction 
with a surgery at the ASC. 

The company model has many different forms.2 Under a 
“traditional” company model structure, a group of refer-
ring physicians sets up a separate anesthesia company 
and employs or contracts with anesthesiologist and 
other non-physician anesthesiology personnel to 
provide anesthesia services. This enables the referring 
physician owners of the anesthesia company to receive 
distributions from the profits of the anesthesia services. 
In some cases, the anesthesia company is a “partner-
ship” or joint venture between the referring physicians 
and anesthesiologists, who would both receive distribu-
tions of profits from anesthesia services. In other cases, 
anesthesia personnel are employed or contracted 
directly by a physician-owned ASC or an existing 
group practice of referring physicians that bills for the 
professional anesthesia services. An alternate model 

involves the creation of an anesthesia management 
company and an anesthesia services company. The 
anesthesia management company provides administra-
tive services to the ASC in relation to the provision of 
anesthesia services at the ASC and is typically owned 
by referring physicians and non-physician management 
of the ASC. The anesthesia services company employs 
or contracts with anesthesia personnel to provide 
anesthesia services to the ASC and is often owned by 
referring physicians. 

The hallmark of each of these models is that anesthesia 
personnel receive less than the entire professional fee 
for the anesthesia services they provide. In addition, 
referring physicians are in control of the referrals for 
and provision of anesthesia services and are able to 
capture a portion of the revenue from the provision of 
anesthesia services. 

Applicable Fraud and Abuse Laws

The company model raises concerns under the Physi-
cian Self-Referral (Stark) Law and the Anti-Kickback 
Statute (AKS) due to the referrals by surgeons for the 
provision of anesthesia services and the receipt of a 
portion of the revenues from the provision of anesthesia 
services. Though similar in purpose (and to some extent 
in structure), these two statutes and their accompany-
ing regulations have important differences that make 
them apply differently to the company model.

Stark Law

The Stark Law prohibits a physician3 from referring to 
an entity with which he has a financial relationship for 
the provision of Designated Health Services (DHS)4 
payable under Medicare or Medicaid.5 A financial 
relationship can be a compensation arrangement or 
an ownership/investment interest (such as that of the 
surgeons in the anesthesia company in the company 
model).6 A DHS entity includes either the person or 
entity performing the DHS and the person or entity 
billing for the DHS.7 If a physician refers a patient to an 
entity with which she has a financial relationship for the 
provision of DHS payable under Medicare or Medicaid, 
the DHS entity is prohibited from billing for the DHS 
provided to the patient pursuant to the prohibited 
referral, unless an exception applies.8 In addition, both 
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the physician and the DHS entity could be subject to 
civil penalties, treble damages under a False Claims Act 
qui tam relator suit, and other penalties. 

It does not appear that the company model directly 
causes a violation of the Stark Law. First, surgical ser-
vices provided by an ASC are generally not considered 
DHS. In addition, the Stark definitions of “inpatient 
hospital services” and “outpatient hospital services” 
do not include professional services performed by 
physicians and certain other practitioners “if Medicare 
reimburses the services independently and not as part 

of the inpatient [or outpatient] hospital service (even 
if they are billed by a hospital under an assignment 
or reassignment).”9 Because anesthesia services are 
performed in an ASC rather than a hospital and are 
paid separately, the anesthesia services seem to escape 
scrutiny under the Stark Law. However, this depends on 
how a company model arrangement is structured, and 
FCA relator cases have included alleged violations of 
the Stark Law.

Anti-Kickback Statute

By contrast, the AKS is an intent-based criminal statute 
that also carries severe penalties. The AKS prohibits any 
person from offering, paying, soliciting, or receiving 
“remuneration” in exchange for ordering, referring, or 
arranging for the order or referral of, an individual for 
services payable under federal health care programs 
(e.g., Medicare, Medicaid, Tricare, etc.).10 Because the 
AKS is intent-based, it is not subject to the same strict 

The key concern with respect to the company 
model is the distribution of revenues related to 
services provided by anesthesia personnel.
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liability standards as the Stark Law. However, if any 
one purpose of an arrangement is to induce referrals or 
to receive money in exchange for referrals, it could be 
considered a violation of the AKS, even if the primary 
purpose(s) of the arrangement is (are) legitimate.11 It 
is a felony to violate the statute, and each violation is 
punishable by a maximum fine of $100,000, imprison-
ment of up to ten years, or both.12 Conviction could also 
lead to automatic exclusion from Medicare and other 
federal health care programs.13

There are a number of regulatory “safe harbors” to the 
AKS. If an arrangement meets the requirements of a 
“safe harbor,” the arrangement is presumed not to be 
a violation and will not be subject to challenge. An 
arrangement does not have to meet every requirement 
of the “safe harbor” in order not to be a violation of 
the AKS. However, even arrangements that meet all 
of the requirements of a safe harbor may be found to 
be abusive arrangements in violation of the AKS if the 
requisite intent to induce referrals is present.14

Application to the Company Model 

The key concern with respect to the company model 
is the distribution of revenues related to services 
provided by anesthesia personnel. The company model 
involves anesthesia personnel receiving less than the 
full amount of the reimbursement for their professional 
services, and the difference is typically distributed to 
the referring physicians behind the company model. 
This arrangement may be viewed as remuneration in 
exchange for maintaining a steady stream of referrals 
for anesthesia services, especially if the anesthesia 
personnel enter into a company model arrangement on 
an exclusive basis or due to market pressures. Unfor-
tunately, for potential company model participants, 
there is no safe harbor that protects the distribution of 
revenues from anesthesia services to the non-anesthesia 
personnel owners in the arrangement.15 Additionally, 
the company model bears many of the hallmarks of 
suspect contractual arrangements discussed in the 
guidance and advisory opinions from the OIG.

Historical Guidance and Industry 
Perspective

Historical guidance from the OIG and industry perspec-
tives both inform as to the potential risks involved with 
the company model.

Historical Guidance

It is important to analyze each possible form of 
remuneration among the various entities and providers 
operating within the model. This includes the employ-
ment and/or independent contractor arrangements 
with the anesthesia personnel as well as the ownership 
interests in the different entities, such as physician 

group practices, ASCs, and management companies. 
Several guidance documents and advisory opinions 
from the OIG weigh in on these relationships. 

1. 1994 OIG Special Fraud Alert.16 The earliest guidance 
that touches on the company model is a series of Special 
Fraud Alerts released by the OIG in 1989 and re-
released in 1994. One of these alerts focuses specifically 
on suspect joint ventures. The OIG noted that referring 
physicians were increasingly entering into joint ven-
tures, whether contractual or through investment, with 
individuals or entities providing services paid for by fed-
eral health care programs. The OIG expressed concern 
that these joint ventures were intended to “lock up a 
stream of referrals from the physician investors” rather 
than being established for legitimate purposes, such as 
raising investment capital. Three questionable features 
were highlighted in the alert: (i) the manner in which 
investors are selected and retained; (ii) the business 
structure of the joint venture; and (iii) the financing and 
profit distributions of the joint venture. Joint ventures 
offering investment opportunities disproportionately 
to referring physicians or on more favorable terms to 
referring physicians than to others were considered to 

be suspect. In addition, joint ventures between parties 
where one party is already an ongoing business were 
cause for concern to the OIG. This guidance applies to 
the company model where referring physicians (again, 
typically surgeons who may also own an interest in 
an ASC) are given preferential investment terms and 
receive favorable profit distributions from anesthesia 
services revenues. 

2. 2003 Special Advisory Bulletin.17 The OIG further 
clarified its contractual joint venture concerns in a 
special advisory bulletin on the same subject in 2003. 
The OIG focused on joint ventures where a health care 
provider in one line of business (the Owner) “expands 
into a related health care business by contracting with 
an existing provider of a related item or service [(the 
Manager)] . . . to provide the new item or service to the 
[Owner’s] existing patient population.”18 The OIG un-
derscored five common elements of these suspect joint 
ventures: (i) the new line of business is often dependent 
upon referrals from the Owner’s existing business; 
(ii) the Owner does not operate the business itself or 
contribute substantial capital, with most of the manage-
ment and services of the joint venture provided by the 
Manager; (iii) the contracting parties would otherwise 

It is important to analyze each possible form of 
remuneration among the various entities and 
providers operating within the model.
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be competitors in the new service line, but for the joint 
venture relationship; (iv) the Owner and Manager share 
in the economic benefit of the joint venture; and (v) 
aggregate payments to the Manager often vary with 
the value or volume of business generated for the new 
business by the Owner. The OIG also noted that these 
arrangements often result in the joint venture being the 
exclusive provider of services in the new service line 
and limit the Manager’s ability to provide these services 
of its own right. Depending on how a company model 
arrangement is structured, the anesthesia personnel 
(who would otherwise be competing with the new 
company model anesthesia services) are dependent 
upon referrals from the referring physician owners. 
The referring physician owners may not contribute 
substantial capital or management to the arrangement, 
with most of the equipment, services, and supplies be-
ing provided by the anesthesia personnel. In addition, 
if the company model is set up as a “partnership” or 
ownership joint venture between referring physicians 
and anesthesia personnel, both parties may share in the 
economic benefit of the company model arrangement. 

3. Advisory Opinion 12-06.19 In Advisory Opinion 12-06, 
the OIG examined whether impermissible remunera-
tion would be present under a traditional company 
model anesthesia arrangement.20 Physician owners of 
an ASC proposed to establish one or more subsidiaries 
that would exclusively furnish and bill for anesthesia 
services provided at their ASCs. The subsidiary compa-
nies would employ or contract with anesthesiologists 
to provide anesthesia services, and profits from the an-
esthesia services would be retained by the parent ASC, 
and ultimately, the physician owners of the subsidiaries. 
The OIG concluded that no safe harbor would apply to 
these profit distributions because the subsidiaries would 
be providing anesthesia services, not surgical services, 
and would therefore not qualify as certified ASCs for 
purposes of the ASC safe harbor.21 Furthermore, the 
employment and independent contractor safe harbors 
might apply to the relationship between the subsidiaries 
and the anesthesiologists, but they would not protect 
the profit distributions from the subsidiaries up stream 
to the physician owners of the ASC. 

4. Advisory Opinion 13-15.22 In Advisory Opinion 
13-15, the OIG examined an arrangement in which an 
anesthesia group would be paid a per diem amount to 
provide additional part-time anesthesia services to a 
psychiatry group, and the psychiatry group would bill 
and collect for the anesthesia services. The psychiatry 
group would retain the difference between the 
reimbursement for the anesthesia services and the per 

diem rate paid to the anesthesia group. The OIG viewed 
this proposed arrangement as being “designed to permit 
the Psychiatry Group to do indirectly what it cannot do 
directly; that is, to receive compensation, in the form of 
[the anesthesia group’s] services revenues, in return for 
the Psychiatry Group’s referrals . . . to [the anesthesia 
group] for anesthesia services.”23 Though these advisory 
opinions are binding only on the requesting parties, 
they are indicative of how the OIG might view other 
similar company model-type arrangements.

Industry Perspective

The anesthesia community has consistently taken the 
position that the company model is impermissible 
under the AKS and other fraud and abuse laws. The 
American Society of Anesthesiologists (ASA) for 
several years has requested that the OIG and other 
government regulators take a stronger stance on the 
company model.24 The ASA has requested that Stark 
exceptions and AKS safe harbors be “tightened up” 
to remove loopholes, which, in their opinion, allow 
referring physicians to benefit from their own referrals 
for anesthesia services, and has requested that the OIG 
issue special fraud alerts or other guidance regarding 
the company model. 

Regardless of the ASA’s position, the pursuit of 
company model arrangements that are decried as 
illegal by the industry representative group for a major 
participant in the model (anesthesiologists) is a risky 
strategy. If nothing else, the company model is a fertile 
ground for anesthesiologist relators who are opposed 
to the model. As a result, referring physicians and 
anesthesiologists should be cautious of arrangements 
that resemble the company model. 

The Tenet Settlement and the 
Company Model Today 

According to the pleadings in the Allison case, Tenet 
allegedly set up a company model structure in at least 
six states through a variety of subsidiaries and using 
template corporate documents.25 The company model 
arrangement allegedly created anesthesia companies 
to serve as the exclusive provider of anesthesia services 
for ASCs and surgical specialty hospitals primarily 
owned by surgeons.26 These same surgeons and owners 
of the ASCs and surgical specialty hospitals owned the 
exclusive anesthesia companies and allegedly received 
the financial benefit of making referrals both to the ASC 
or surgical specialty hospital and the exclusive anesthe-
sia provider.27 Other conduct was at issue in the case as 

If nothing else, the company model is a fertile ground for  
anesthesiologist relators who are opposed to the model.
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well, but these company model arrangements formed a 
portion of the basis for the alleged false claims. Though 
the DOJ declined to intervene in the FCA action, it 
also did not exercise its right to unilaterally dismiss 
the whistleblower complaint, which has become more 
prevalent after the issuance of the Granston memo.28 
Ultimately, Tenet settled the claims against it last year 
for $66 million. 

There have been other FCA relator cases regarding 
the company model in recent years as well. Not all of 
these have been successful for the relators, but they 
highlight that the model creates exposure to costly and 
time-consuming litigation, not to mention sizeable 
penalties or settlements. For example, a 2017 FCA 
case between the Florida Society of Anesthesiologists 
and several surgeons and facilities was dismissed after 
the relators failed three times to plead with sufficient 
specificity facts to sustain an FCA action based on the 
company model.29 A year prior, the United States and 
an anesthesiologist relator settled with company model 
defendants in a Georgia federal district court case for 
just over $1 million.30 If nothing else, these cases and 
settlements indicate that parties to a company model 
arrangement are under threat of litigation from relators 
and may be subject to government enforcement as well.

Conclusion

Despite repeated urgings for further guidance on the 
company model, it appears OIG and other regulatory 
authorities are refraining from issuing any clarifications 
on their positions with respect to the model. However, 
the Allison litigation and the Tenet settlement are 
powerful reminders for referring physicians and 
anesthesia providers alike to carefully consider the risks 
before entering into a company model arrangement.
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