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Prenatal Drug Use: Legal  
and Ethical Considerations  
for In-House Counsel

A 
woman presents to the hospital’s 
emergency department in active 
labor and subsequently gives birth. 
Post-birth, her baby, though stable, 
begins showing signs   of neonatal 
abstinence syndrome (NAS), a 

pattern of medical symptoms associated with opioid 
withdrawal for newborns. When questioned about drug 
use, the mother admits to using medically prescribed 
opioids for back pain, but cannot identify the doctor 
that gave her the prescription, the type of opioid 
she was allegedly prescribed, or any 
other relevant information about her 
prenatal care or opioid use. When 
the attending physician asks 
the woman whether he can 
test either her or the baby in 
furtherance of treatment, 
she refuses. The doctor 
calls the hospital’s at-
torney, seeking guidance 
on whether he can test 
either the mother or the 
baby, over the mother’s 
objections. How should the 
attorney respond?

It’s no secret that drug use is 
currently considered an epidemic in 
America,1 and prenatal drug use is part 
of this issue. Between 2006 and 2012, neonatal 
hospitalization related to drug use increased by 71%.2 
In fact, between 2004 and 2013, reports estimate 
that within urban communities, incidences of NAS 
increased from 1.4 out of every 1,000 births,3 to 4.8 
out of every 1,000 births. Among rural communities 
the increase was even more drastic: incidences of 
NAS increased from 1.2 out of every 1,000 births, 
to 7.5 out of every 1,000 births.4 These statistics are 
almost certainly conservative figures, considering the 
significant underreporting that occurs. Public health 
agencies, local communities, and federal and state 
governments have scrambled to address the issue, 
with responses ranging from punitive interventions 

(i.e., criminal prosecution) to civil consequences (e.g. 
involuntary civil commitments). 

Hospitals and health care providers are not exempt 
from this problem. If anything, hospitals and health care 
providers feel the problem more acutely as the conse-
quences of prenatal drug use use plays out in emergency 
departments across the country. Hospitals dealing with 
this issue—to the tune of an estimated $1.5 billion per 
year5—must address pre-term labor, maternal or fetal 
death, stillborns, and extended hospital stays for infants 

displaying symptoms of NAS. Compounding 
the medical difficulty associated with 

these situations, hospitals and 
health care providers must 

also navigate the attendant 
legal and ethical dilemmas, 

while managing intense 
emotional and personal 
beliefs about the matter. 
Hospital attorneys play 
a vital role in helping 
navigate these issues. 

This article discusses a 
few of the many issues 

that hospital attorneys may 
face as they help hospitals and 

medical professionals deal with 
these situations in real time. 

Consent to Test

Administering a toxicology test to a pregnant woman 
or her newborn is a controversial issue, at best. In 
many situations, consent by a mother to test may 
be wholly absent: the hospital’s general “consent to 
treat” form may not be worded to specifically permit 
such testing, or the original consent to treat may be 
invalidated based on a material change in the underlying 
situation. In other cases, a mother may outright refuse 
testing for herself or her newborn. However the lack of 
consent evolves, the question then turns to whether a 
health care provider may test over a mother’s objection. 
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Testing the Mother

The request for a toxicology screen generally follows 
an open admission of drug use or clinical indicators 
identifying the need for a screen. The screen is then 
necessary to enable a health care provider to establish 
and administer effective clinical interventions for 
the mother or her newborn. Health care providers, 
however, will often struggle with the legal and ethical 
principles that may ultimately restrain the provider 
from administering a toxicology screen. 

Common law vests adults, so long as they have 
decision-making capacity, with the right to accept or 
reject medical treatment recommended by a health 
care provider. Separately, health care providers are 
further restrained by the ethical principle of “patient 
autonomy,” a concept reinforcing a patient’s right to 
determine what happens to his or her body,6 and the 
health care provider’s corresponding obligation to 
respect the patient’s decision. It is not uncommon for 
these principles to limit a provider’s ability to render 
medical treatment, like a toxicology screen. The failure 
to respect these boundaries may set into motion serious 
civil and criminal consequences for both the providers 
and their employers.

Hospital attorneys facing this particular issue must tread 
carefully. Absent certain circumstances, like a lack of 
decision-making capacity by the mother, an emergency, 
or authority granted by statute, health care providers 
should not default to acting contrary to stated wishes 
regarding personal medical treatment. Because health 
care providers may struggle with providing appropriate 
medical care without knowing the exact drugs a mother 
may have ingested, hospital attorneys must be prepared 
to help providers navigate alternate options in light of 
this limitation. 

Newborn Testing

The presence of a newborn further complicates the 
issue of consent. Some health care providers may 
be insouciant to a mother’s wishes and seek to test a 
newborn based on implied consent or, quite frankly, 
on moral or ethical grounds. Similar to testing the 
mother, however, there are limits on the ability to act 
in contravention of a mother’s directives regarding her 
child’s medical care. 

Specifically, the Fourteenth Amendment of the U. S. 
Constitution vests parents with authority to make deci-
sions regarding the “care, custody, and control of their 
children,” which necessarily includes a parent’s right to 
control a child’s medical treatment.7 While this right is 
not absolute, the standards for overriding a parent’s di-
rectives are considerable.8 As a result, hospital attorneys 
must exercise additional diligence when counseling a 
health care provider on this particular issue. 

As a preliminary matter, hospital attorneys provide 
significant value by understanding the statutes, case law, 

and relevant agency guidance regarding the authority 
to override a mother’s directives for her newborn. 
Without this foundation, hospital attorneys may errone-
ously, and quite easily, advise a health care provider to 
act against a mother’s wishes, and thereby violate the 
mother’s rights. 

A hospital attorney amplifies her usefulness by serving 
as a sounding board for the provider. Often, providers 
are dealing with a set of complex, highly contentious 
facts and moving parts in real time. Hospital attorneys 
have the unique ability to engage health care providers 
in a safe space, where providers can work through 
their own emotions, the complexity of the underlying 
situation, and the law at the same time. This also 
means digging into the specific facts of the situation 
alongside the provider, and (sometimes painstakingly) 
parsing through both the relevant (e.g., is the situation 
emergent? Is testing clinically indicated?) and irrelevant 
aspects (e.g., does the health care provider think the 
mother is a bad mother? Will the hospital get sued?). 

Hospital attorneys should also be prepared to assist 
health care providers in understanding and analyzing 
potential options to resolve the dilemma, including: 

  1.  Discussion with Mother. It is not uncommon 
for a mother to refuse testing out of fear: fear of 
being separated from her child, fear of criminal 
prosecution, or fear of being stigmatized (or 
her child being stigmatized). To the extent 
that hospital personnel have sufficient rapport 
with the mother, helping her to understand the 
reasons why the provider would like to test, 
and the specific reasons why the provider is not 
interested in testing (e.g., to turn the results over 
to law enforcement) may go a long way towards 
convincing the mother to consent voluntarily. 
As a point of caution, hospital attorneys must be 
cognizant of, and help providers to understand, 
that consent can be undermined if the consent 
was deemed to have been obtained by force, 
coercion, or manipulation. Proactively discussing 
the talking points and boundaries of such a 
conversation with a health care provider may 
protect the provider-patient relationship, and 
ensure consent is properly obtained.

  2.  Other Authorized Representatives. Hospital 
attorneys should consider whether there are other  
individuals authorized to consent on behalf of the 
child. A natural option may be the child’s biologi-
cal father, assuming all rights are intact. State law 
should be considered when identifying the type of 

However the lack of consent evolves, the question 
then turns to whether a health care provider may 
test over a mother’s objection. 
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person legally authorized to consent on behalf of 
the child, and the extent of such authority. 

  3.  Protective Custody. In more severe cases, some 
states authorize medical professionals to assume 
protective custody of a child, when there is an 
imminent or emergent threat of harm. Protective 
custody is generally used in suspected cases of 
child abuse or neglect, and permits the health 
care provider to assume physical custody of a 
child until the proper authorities (such as child 
protective services) can intervene. 

  4.  Guardianship. Guardianship relies on state 
intervention to legally vest the hospital, or some 
other person or entity, with authority to make 
decisions on behalf of the child. As with many of 
these issues, guardianship will turn heavily on the 
underlying facts and the requirements dictated 
by state law. This option may be less realistic or 
feasible, especially if a hospital encounters a large 
volume of these cases, or if a guardianship would 
not keep pace with the situation as it develops 
within the hospital. 

It cannot be stressed enough that protective custody 
and guardianship are not to be taken lightly. These are 
not appropriate solutions for every case of newborns 
exhibiting NAS or otherwise born drug exposed. More-
over, these options should not be considered if the sole 
purpose is a means to assert the health care provider’s 
beliefs over the mother’s objection. Each instance of 
protective custody and guardianship must be given 
significant consideration and appropriate weight against 
the backdrop of the specific facts and circumstances, 
and the genuine best interest of the mother and child. 

Higher Levels of Informed Consent 

As a collateral matter, hospital attorneys should 
proactively consider whether a higher level of consent 
is required when seeking to administer a toxicology 
screen. The issue is not whether consent is required, but 
whether specific, informed consent should be obtained. 

In analogous situations, such as testing for HIV or for 
genetic conditions, specific informed consent may be 
required before testing. The “extra” layer of consent 
is deemed justifiable because the legal, social, and 

economic consequences of such testing may be so 
impactful for an individual, that ethically and morally a 
higher level of consent is necessary.9 Another rationale 
for obtaining specific, informed consent is based on the 
fact that toxicology testing is not generally considered 
a “routine” part of medical care. When patients present 
to a hospital or medical facility for treatment, there is 
a reasonable expectation that blood or urine will be 
taken for general medical treatment (e.g., testing for 
pregnancy or diabetes). In many facilities, administer-
ing a toxicology screen is not considered routine and 
may  violate a patient’s expectations regarding testing, 
privacy, and the ability to control her medical treat-
ment. 

For these reasons, hospital attorneys should consider 
whether specific, informed consent is necessary to 
submit a mother or her newborn to a toxicology screen 
(and even if the mother has voluntarily consented to 
the testing). A positive toxicology screen can result in 
significant consequences for both mother and child, 
including separation of mother and child and criminal 
consequences for the mother. Likewise, the results 
of a positive drug screen may also be reported to the 
patient’s insurer and, externally, a positive screen may 
result in the loss of a job or housing. Hospital attorneys 
serve the hospital and its providers by considering how 
to address this issue, before it arises.

Informed Consent— 
Ferguson v. Charleston

There is at least one specific situation in which health 
care providers must obtain specific, informed consent 
before administering a toxicology screen: instances in 
which the results will be turned over to law enforce-
ment for criminal prosecution.

In Ferguson v. Charleston,10 a hospital worked with local 
law enforcement to identify and prosecute women 
engaged in prenatal drug use. Screens were conducted 
without informed consent and based on nine risk 
factors. The threat of prosecution was used as a way 
to ensure mothers sought treatment and remained 
compliant with drug treatment programs. 

Hospital attorneys have the unique ability to  
engage health care providers in a safe space, where 
providers can work through their own emotions, 
the complexity of the underlying situation, and  
the law at the same time.
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As anticipated, the mothers subjected to the policy 
sued the hospital claiming, in part, a violation of 
their Fourth Amendment right against unreasonable 
searches and seizures. The Supreme Court of the United 
States agreed, finding the mothers had a reasonable 
expectation of privacy, i.e. a reasonable expectation 
that the medical results from their hospital stays 
would not be shared with anyone outside of applicable 
medical personnel.  To release the test results to law 
enforcement for criminal prosecution, the Supreme 
Court decided hospital personnel must have obtained 
specific, informed consent to take such action. As a 
result of Ferguson v. Charleston, hospital attorneys must 
be conscious of when and to whom test results are 
provided, for what purposes, and whether consent was 
properly obtained. 

Mandatory Reporting

As of this writing, all states require some form of report-
ing for suspected or known child abuse or neglect; 
in many cases, health care providers are statutorily 
designated as mandated reporters. It is not uncommon 
for health care providers to struggle with reporting for a 
variety of reasons. 

Some state statutes are clear on when prenatal drug use 
requires action by a mandated reporter. Other statutes, 
however, are silent, ambiguous, or leave significant 
room for interpretation. Utah, for example, only 
requires reporting “at the time of birth” and only if the 
newborn displays evidence of drug exposure like NAS 
or fetal alcohol syndrome (FAS).11 In Alaska, health 
care providers are required to report whenever a child 
has been “adversely affected by, or is withdrawing from, 
exposure to a controlled substance or alcohol.”12 In 
either state, if a child does not meet the statutory defini-
tion of abuse or neglect, is there really no obligation to 
report? Health care providers may struggle with these 
types of questions, especially in the absence of a policy 
or other guidance about this issue. 

Providers may also struggle to report for non-legal 
reasons: they may vehemently oppose reporting based 
on personal experience with child protective services, 
and a unique understanding of the consequences for a 
family upon reporting. They may empathize with the 
mother and wish not to report, may fear jeopardizing 
the provider-patient relationship, or may worry the 
family will discover who reported. Influenced by 
personal standards, morals, or life experiences, it is not 
uncommon for health care providers to struggle with 
not only the law, but their obligations and personal 
feelings about the situation. 

At a minimum, the hospital attorney must be clear 
enough on the statutory requirements (and case law or 
guidance regarding the statute) to engage with the facts 

of the underlying situation. This requires more than a 
verbatim regurgitation of the law, which is rarely helpful 
to the providers immersed real time in the matter. The 
hospital attorney best supports the health care provider 
by engaging with the facts and the “gray” areas within 
the law. Similar to the topic of consent, the hospital 
attorney must also be prepared to walk health care 
providers through their emotions and beliefs, to arrive 
at a neutral solution that is in the best interest of the 
patients and consistent with the law. 

General Recommendations

Hospital attorneys must take a proactive approach 
as prenatal drug use continues to persist. Hospital 
attorneys should consider the following in an effort 

to prepare their hospitals and health care providers to 
meet and appropriately address this issue, head on:

  1.  Policies and Procedures. Hospital attorneys 
should review current policies and procedures 
regarding consent to treat, toxicology testing 
(especially testing of newborns), and mandated 
reporting. This involves in-depth conversations 
with internal, hospital stakeholders regarding 
their stance on the foregoing issues. For example, 
does the hospital have a policy of encouraging 
mandated reporting, even in instances where 
reporting is questionable? Or is reporting discour-
aged, unless absolutely necessary?

  2.  Consent to Treat. Hospital attorneys should 
review current “consent to treat” forms, including 
the hospital’s general consent to treat form. The 
primary purpose of this review is to understand 
what the consent covers, as well as potential 
omissions and problems. Hospitals should also 
consider whether: (a) the language in a consent 
to treat form is (or should be) worded to permit 
testing as needed for medical treatment and based 
on clinical indicators; and (b) whether a consent 
covers treatment for newborns, birthed at the 
hospital. Hospital attorneys should also address 
the hospital’s stance on whether toxicology testing 
is considered a “routine” part of medical treat-
ment, such that specific, informed consent may 
not be necessary.

 3.   Dedicated Teams. Rarely, if ever, should deci-
sions as important as these be made in a vacuum. 
Hospital attorneys should consider organizing a 

Hospital attorneys must take a proactive approach  
as prenatal drug use continues to persist.
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team of internal stakeholders available to assist as 
these situations arise. Social workers, senior medi-
cal officers (like the chief medical officer), and risk 
management are natural and relevant stakeholders 
who may help to provide perspective and viable 
solutions or alternatives in these situations. 

  4.  Training. Training health care providers on the 
basics of the law may go a long way towards 
creating real-time solutions and reducing un-
necessary confusion. While health care providers 
do not need an in-depth understanding of the law, 
even addressing basic obligations or limits may 
be beneficial to all involved. Hospital attorneys 
should also consider discussing the hospital’s 
stance on these issues as part of any training, 
as well as walking through hypotheticals with 
providers. 

  5.  Clinical Indicators & Documentation. To the  
extent possible, clinical indicators should be a  
major consideration of any decision. Clinical 
indicators may justify taking or refraining from 
certain action or deciding on a specific course of 
action. Hospital attorneys should also counsel 
health care providers on the importance of 
appropriately documenting the patients’ medical 
records in support of any decisions. 

Conclusion

While medical professionals often have more direct 
guidance to address specific medical problems 
associated with prenatal drug use (or infants born 
drug exposed), they may still struggle to resolve the 
attendant legal and ethical issues. Hospital attorneys 
have a unique ability to help health care providers arrive 
at the best possible outcome for the patients as well 

as the hospital. While this article is not exhaustive of 
the issues related to this topic, it highlights a few of the 
more frequent issues that hospital attorneys should be 
prepared to address. This issue is a particularly unique 
opportunity for hospital attorneys to help shape and 
direct difficult and emotionally charged situations. 
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