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Disclaimer

* Nothing herein is the official position of McDermott Plus, Wellpath or any affiliates.

» Everything is based on the presenters’ personal experience and reflects the presenters’
personal viewpoints

» “All characters and events in this [presentation] — even based on real people — are
entirely fictional. All celebrity voices are impersonated... poorly” (bonus points if you can
identify the source!))
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What a difference a year makes
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What a difference a year makes

2024

* Themes
o For-profit/PE firm investment contributes to healthcare consolidation, reduces
care quality, and increases costs
o Need more transparency into PE investment activity and transactions
o Need upfront to review PE investments and transactions

* Proposals

o Require prior review of certain transactions (e.g., real estate transactions)
Reporting requirements to increase transparency

Licensing requirements

Risk mitigation requirements to ensure financial stability

Civil penalties for failure to comply

O O O O
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What a difference a year makes

Environmental Scan:

States




States are out on the cutting edge of
healthcare transaction oversight now ...
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Washington State

* April 4, 2025: Washington state adopts the Uniform Premerger

Notification Act

* Imposes state-level premerger filing obligations for certain transactions
that are already reportable under the federal Hart-Scott-Rodino (HSR)
Act.

* This law differs from existing state merger notification requirements
related to healthcare transactions because it potentially applies to any
transaction that requires an HSR filing regardless of industry. This
marks a significant expansion of Washington’s merger notification
requirements, which had previously been focused on healthcare
transactions

* Prediction: More WA State regulation is likely.
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New York State of Mind ...

* On August 1, 2023, the New York State’s Department of Health (the “DOH”) began
implementation of Public Health Law Article 45-A, the State’s new statutory requirement
for advance notice and public disclosure of certain material health care transactions (the
“Material Transactions law”).

Tyt

* The Material Transactions law applies to statutorily defined “health care entities” when
entering into “material transactions,” (mergers, acquisitions, affiliations and formations of
certain partnerships resulting in >$25M gross in state revenues) and requires prior notice
to the DOH at least thirty (30) days prior to closing the transaction.

* DOH Frequently Asked Questions clarifies the scope and application of the law.

» The definition of a “health care entity” must be interpreted broadly.
« To qualify for the <$25M de minimis exception, a transaction may not be “batched”.

« Must provide a good faith assessment of how the transaction may impact cost,
quality, access, health equity, and competition.

* A public comment process is required.
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But there’s more ...

» The required notice Form includes "character" questions such as:

» whether the party or any of its owners, officers, members, managers or directors have been
charged with or indicted for any criminal offense,

* been a party to any civil action involving dishonesty, breach of trust or a financial dispute, or
» been charged with any wrongdoing by a government agency.

» The Form also requests information on each Party's transaction activity over the past
three years. Nothing in the Form or in the instrucfions suggests that these transactions
are limited to New York.

» The Form also includes a series of questions related to cost, quality, equity, access and
competition. These include:

* the average contracted commercial payer rate for each service line before and after closing

. wheItPer any public stakeholders have expressed concerns about the transaction's impact on
quality

» whether the transaction will result in reduction of appointment availability or longer wait times

* pre- and post-closing information about the number of Medicaid beneficiaries and uninsured
patients served by each party

» changes to the volume of services provided in rural areas and other underserved populations

* Prediction: NYS M and A activity will take longer, cost more, and have a
lower success rate as a result of this law.

F. AMERICAN HEALTH LAW ASSOCIATION

12




Massachusetts is mindful as well ... ﬂ

+ H.5159, An Act Enhancing the Market Review Process, was signed into law in January 2025.
The primary focus is expansion of the Mass. healthcare oversight mechanisms, particularly
with respect to private equity transactions.

» 60-day prior notice requirement
» Potential review by the Mass Health Policy Commission (HPC) for cost and market impact

» The HPC may require “significant equity investors” and real estate investment trusts (REITs) to
provide testimony as witnesses regarding their impact on healthcare costs, prices, and trends

» Aregistered provider organization’s annual financial report to the State’s Center for Health
Information and Analysis (CHIA) must include, amonﬂ other requirements, p) ownership
structures; (2) a comprehensive financial statement that includes slgmﬂcan equity investors,
REITs, and management services organizations (MSOs); and (3) information regarding other
assets and liabilities that may affect the financial condition of the provider organization or its
facilities, including real estaté sale leaseback arrangements with REITs.

« Failure to comply with CHIA’s reporting requirements may result in a penalty of up to $25,000
per week for each week of delay after the two-week period following the reporting entity’s
receipt of the written notice

» Private equity investors and other owners will be held accountable for MA state FCA violations if
they become aware of such violations and do not “disclose” them within 60 days of discovery.

« Violators will be liable for a civil penalty between $5,500 and $11,000 per violation, plus
treble damages, including consequential damage

H. AMERICAN HEALTH LAW ASSOCIATION
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» H.5159 authorizes the attorney general to review and analyze any information submitted to
CHIA by a provider, provider organization, significant equity investor, REIT, MSO, or payer. The
attorney general may require these entities to produce documents, answer interrogatories, and
provide testimony under oath related to healthcare costs, cost trends, and other factors that
contribute to cost growth within the Commonwealth’s healthcare system, to understand the
relationship between provider costs and payer premium rates.

» While all nonpublic information and documents are generally kept confidential, the attorney
general may disclose such information or documents during (1) the annual HPC public
hearing, (2) a rate hearing before the state’s Division of Insurance, or (3) in a case brought by
the attorney general (subject to good cause)

» Prediction: We may have seen the last PE healthcare deal in Mass for a good long while. Just
the ownership disclosure requirement may be enough to kill such deals.
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Rocky Mountain High ...

 On March 5, 2025, the Colorado state legislature introduced Senate Bill
(SB) 25-198, aiming to expand Colorado’s licensed hospital notice
requirements for material healthcare transactions and impose notification
and disclosure requirements for mergers, acquisitions, and affiliations that
matenaII?/ change the ownership, operations, or governance of healthcare
entities, long-term care entities, and veterinary care entities.

* The bill, if enacted, requires 60 days prior notice, and would require
parties to a material change transaction to provide the Colorado attorney
general (CO AG) with certain specific information related to the transaction
and expand the CO AG’s review and enforcement powers. Reporting
obligations may continue up to 5 years post-closing.

. Oln A[IJriI 17, movement on the bill was postponed. It's worth watching
closely.

* Prediction-If enacted, the cost and length of healthcare transactions will
increase, and distressed provider transactions may not survive.

H. AMERICAN HEALTH LAW ASSOCIATION
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Connecticut e

March 2025: Raised Senate Bill No. 1507 proposes to prohibit private equity and real estate
investment trust (REIT) ownership or control of certain health care providers and amend the
State’s FCA.
Applies to acquisitions of group practices, hospitals or health system. The bill defines a
“private equity company” as “a publicly traded or non-publicly traded entity that collects
capital investments from individuals or entities.”
But that’s not all-Proposed amendments to the State False Claims Act would impose liability
on a person with ownership or investment interest in an entity that violates the State FCA if
such person knows of and fails to report the violation to the state within 60 days. Ownership
or investment interests would include:
« Direct or indirect possession of equity in capital, stocks or profits over 10%;
* Interest held by an investor or group of investors who engage in the raising or returning of capital and
who invests, develops or disposes of specified assets; or
* Interest held by a pool of funds by investors, including a pool of funds managed or controlled by
private limited partnerships, if such investors or the management of such pool or private limited
partnership employ investment strategies of any kind to earn a return on such pool of funds.
Prediction: Move over, Mass; Conn is likely the new home of NO healthcare PE transactions.
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Indiana

On May 6, 2025, HB 1666 became law. Indiana’s AG has authority to investigate market concentration of
health care entities.

Indiana health care entities seeking to enter into a merger or acquisition transaction with another health
care entity must notify the AG at least ninety days before the date of the merger or acquisition.

Health care entities must annually report: name, business address, business website, ownership stake,
and identification number of each person or entity that has: (1) at least a 5% ownership interest in the
entity, (2) a controlling interest in the entity, or (3) an interest in the entity as a private equity partner.

The law also requires extensive ownership disclosure filings for Hospitals, large Physician Groups with at
least one physical location in the State, Insurers, TPAs, PBMs, and “other healthcare entities” (VERY
broad definition-any businesses providing diagnostic, medical, surgical, dental treatment, or rehabilitative
care.

While an earlier version of the bill would have created a “Merger Review Board”, the enacted version
instead gave the AG’s office investigative power (including the authority to issue a civil investigative
demand).

Prediction: Butler will make it to the Sweet 16 next year, and Attorneys General love using “new and
improved” investigatory/enforcement authorities.
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Minnesota

Minnesota Senate File No. 2939 (SF 2939) introduced on March 24, 2025, would require “healthcare entities” including
health care facilities, health care providers, health insurers, PBMs, and provider organizations to report ownership and
control details annually to the Commissioner of Health.
The bill mandates that entities fille annual public reports and provides a report auditing mechanism.
- Deficient reports would lead to noncompliance penalties between$50k-$500k.
* The bill picked up additional sponsors on 4/10.
The State’s health commissioner would be required to issue a public report each year listing (among other things):
« the names, addresses, and business structures of entities with an ownership or controlling interest in each report
health care entity;
« any change in its ownership or control;
« any change in a health care entity's tax identification number;
 the entity’s name, address, tax identification number, and business structure of other affiliates under common
control with the health care entity,
» subsidiaries of the health care entity, and
* management services organizations under contract with the health care entity.
Notably, the bill requires state attorney general approval for private equity company acquisitions of nursing homes and
assisted living facilities in Minnesota. These requirements include attorney general consent for the use of REITs and a
required reinvestment of 75 percent of funds received from public programs into direct patient care of residents.
Prediction-The Gophers may or may not beat the Badgers, but SF 2939 will surely chill healthcare transaction volume.

F. AMERICAN HEALTH LAW ASSOCIATION

18




California Dreaming ...

* Under existing law, “health care entities” are required to provide 90-day prior notice to the State's
Office of Health Care Administration (OHCA) for certain material change transactions involving
their assets or operations. As part of this notice to OHCA, “health care entities” are required to
submit comprehensive information regarding the proposed transaction, including third-party entity
information obtained from private equity groups, hedge funds, MSOs, and other third-party entities
as applicable.

« AB-1415 creates a new “noticing entity” definition to include MSOs, parent entities, private equity
groups, hedge funds, and other entities created for the purpose of entering into agreements or
transactions with “health care entities.” These “noticing entities” are required to directly report to
OHCA certain material change transactions between themselves and a health care entity.

« Private equity groups, hedge funds, and newly created entities, are “noticing entities” in the revised
bill. To the extent that the other party to a material change transaction is a “health care entity,” AB-
1415 would require that private equity groups, hedge funds, and newly created entities provide
direct pre-transaction notices to OHCA.

« 5/15/25-AB 1415 passed the CA Assembly, and awaits Senate action.

*  Note-AB 1415 was introduced and sponsored by Representative Mia Bonta ... who happens to be
the wife of current California Attorney General Rob Bonta. Just sayin’ ...

H. AMERICAN HEALTH LAW ASSOCIATION
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Badges? We don’t need no stinking badges ...

* In 2021, Oregon passed HB 2362, giving the Oregon Health Authority (OHA), review power over “material change
transactions,” including transactions that would impact “essential services,” including services “essential to achieving
health equity.”

< OHA may deny or impose conditions on transactions by health care entities to prevent anticompetitive effects or
protect access to high-quality health care.

*  OHA may challenge any transaction involving:

»  “one party that has an average revenue of $25 million or more and another party that has, or is expected to
have, an average revenue of at least $10 million”; and,
« achange in “corporate leadership, governance of control of a health care entity.”

« If a transaction is approved, HB 2362 also requires the entity to notify OHA once the transaction is completed and help
facilitate follow-up reviews to demonstrate compliance with any conditions that OHA imposed during the approval
process.

*  October 3, 2022, just months after the state merger review law was passed, the Oregon Association of Hospitals and
Health Systems (OAHHS) filed suit in federal district court to invalidate the law.

*  OAHHS argued that the law is unconstitutionally vague under the Due Process Clause of the Fourteenth Amendment,
and that the law delegates too much authority to the OHA in violation of the Oregon Constitution.

*  On May 16, 2024, the court held that the law was not unconstitutionally vague and declined to rule on the state law
nondelegation claim.

»  OAHHS appealed to the 9t circuit.

e The case was scheduled for oral argument in June 2025

F. AMERICAN HEALTH LAW ASSOCIATION
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COINCIDENCE IS GOD'S
WAY OF REMAINING
ANONYMOUS.

Is it just a coincidence? .

» Oregon Health & Science University and Legacy Health, both based in Portland, announced on
May 5, 2025 that they mutually agreed to terminate their planned merger.

» “After careful consideration of the evolving operating environment, the organizations have
determined that the best way to meet the needs of the communities they serve is to move
forward as individual organizations,” they wrote in a prepared statement.

* Neither system provided additional details on the reasoning behind their decision.

* OHSU and Legacy announced their plans in August 2023 and in May 2024 signed a definitive
agreement to combine their systems. The agreement was inked around the same time that
OHSU announced staff of plans to lay off at least 500 employees, citing financial challenges.

» The combined system under OHSU Health would have covered 12 hospitals and more than
32,000 employees, and been one of Oregon’s largest service providers to Medicaid members.
As part of the merger, OHSU had said it would invest about $1 billion over a decade to support
primary care and community-based services that would be part of the combined system.

* Remarkably, this was a merger that was ENDORSED by organized labor (the Oregon Nurses
Association)

H. AMERICAN HEALTH LAW ASSOCIATION
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Don’'t Mess With Texas ... <
L 4
* On February 12, 2025, the Texas House of Representatives (“House”)
introduced House Bill 2747 (“H.B. 2747”), which would require entities to
'rﬁgort certain “material change” health care transactions to the Texas

orney General (‘AG”). If passed, H.B. 2747 would go into effect on
September 1, 2025.

» Covers a wide variety of transactions, including mergers, sales, changes of
control, member substitutions, etc.

» Covers a wide variety of parties: Health care providers, health care facilities,
provider organizations, PBMs, etc.

* 90 day advance notice requirement
» Authorizes the AG to conduct market/impact studies, etc.
* The AG could undertake action to modify/prohibit a proposed transaction.

* Prediction: Now we are seeing a national trend. Texas is the original “low/no
regulation state”. This is a sea change.
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Lreaking

This justin ... AEWS

* A new report from PwC suggests that “despite an uncertain regulatory environment and higher hold
period for investments in health care, deal volumes remain steady.”

* The report notes that “in addition to regulatory scrutiny, persisting valuation gaps between buyers and
sellers have contributed to hesitation in the market. Nonetheless, deals continue to pace significantly
ahead of pre-COVID levels — though are down from the boom years of 2020 to 2022.”

- But what is a “deal”, exactly? The report indicates that “high interest rates and drawn-out holds
have led to fewer controlling-interest buyouts. To bridge valuation gaps, investors are instead relying
on minority recaps, preferred equity and other flexible structures.”

» Dealmakers are advised to “watch for distressed assets if Medicaid eligibility restrictions are passed.”

» Private equity is seeing high amounts of dry powder, with capital raised but not yet invested.

» According to the report, “the subsector leading with the most deals (454) in the last 12 months was a
group of services that includes contract research organizations, ambulatory surgical centers (note
Ascension announcement of deal to acquire Amsurg), home infusion care and medical office buildings.

These deals represented more than $31 billion in value.”
* https://www.fiercehealthcare.com/finance/deal-volumes-hold-steady-despite-regulatory-uncertainty-pwc
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Deal Considerations
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THE ONE, BIG, BEAUTIFUL BILL

* What's in:
» Work requirements
* Provider taxes
« Eligibility review requirements
+ State Directed Payments
* Individual cost-sharing
* Biden-Era Regulations
» Tax changes

H. AMERICAN HEALTH LAW ASSOCIATION
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THE ONE, BIG, BEAUTIFUL BILL

* What’s not (for now):
* Medicaid
= Disproportionate Share Hospital payments
* Medicare
= Medicare physician payments
= Rural Emergency Hospitals

F. AMERICAN HEALTH LAW ASSOCIATION

26




* What does this mean?

= Impact varies by state

= CBO: 10.3M will lose Medicaid; 7.6M
would become uninsured

= KFF: Increases to 13.7M if EPTCs
expire and other ACA changes made

27

The One, big, beautiful bill

CBO Estimates of Potential Federal Medicaid Cuts in the House Energy and
Commerce Reconciliation Bill

1-year average estimate of federal spending cuts, by policy

Other ($2.2B)
Eligibility
Redeterminations for
ACA Group ($4.9B)

Provider Taxes —-
($8.7B)

Total Medicaid Cuts: — Work Requirements
$62.5B ($30.18B)

Eligibility Rule
($16.38)

Source: Kaiser Family Foundation May 16, 2025
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Extenders

« Telehealth

* Hospital at Home

« MDH/LVA

* Ground Ambulance Add-on

« Community Health Centers

 Enhanced Premium Tax
Credits

+ Site Neutral

+ 340B

« GME

« Bad Debt

* Medicare Advantage
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Non-traditional PE

Investment Strategies

The “non-profit” JV strategy

* Example: UMass Memorial Health Ventures, an arm of the Memorial
hospital system, and Welsh Carson, formed Mass Advantage, a new
Medicare Advantage health plan focused on insuring beneficiaries in
Worcester County, Massachusetts. The plan offers beneficiaries
access to the UMass Memorial system and its providers.

» Prime Healthcare: A single-investor-owned system that operates
many for-profit hospitals, and, simultaneously, operates many non-
profit hospitals in its tax-exempt affiliate, the Prime Healthcare
Foundation.

» These deals aim to preserve the non-profit partner’s tax exempt
status, and yet provide the capital access benefits that would
otherwise accompany a full or partial sale.
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Non-Profit Strategy is not a “magic bullet”

* November, 2024: Venture capital firm General Catalyst's Health Assurance
Transformation Corporation (HATCo) signed a definitive agreement to buy
Summa Health (non-profit health system in Ohio) for $485 million.

» The purchase price, when added to Summa Health’s current cash, will
enable the health system to eliminate $850 million in existing debt, according
to a press release.

* The organizations said the remaining cash, after closing adjustments, will
fund a hew, separately governed community foundation that will support
focused investment to benefit community héalth in the greater Akron region.

* HATCo has also committed to $350 million in capital funding in the first five
years to upgrade technologies and infrastructure and another $200 million
over the first seven years for strategic investments.

* Under the terms of their agreement, Summa Health would become a wholly
o¥v?ed subsidiary of HATCo and effectively end its longtime nonprofit
status.
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Strategies to Consider
when Structuring Future

Transactions




What to expect from these new variables?

* Traditionally, sophisticated healthcare transactional parties have
a solid understanding of Federal license/approval/certificate
notice, consent, and agency assent processes, including
timelines and transactional risks.

* They have similar experience with state health oversight
agencies, such as state Departments of Health.

* There is a dearth of experience with these new “Federal-like”
approval processes that are typically the province of a state law
enforcement agency such as the Attorney General’s office.

H. AMERICAN HEALTH LAW ASSOCIATION
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What to consider

» Timelines: State Attorneys General typically have broad discretion under adopted/proposed
healthcare transaction réview statutés to conduct their reviews; many statutes are bare of a
required timeline to complete such reviews.

* Break fees: Without a substantial body of prior transactions to rely on, the parties are at
somewhat of a loss to estimate an appropriate break fee (for deals that include a break fee).

» Confidentiality: Does the LOI contemplate that the PE party must disclose any/all information
required by the reviewing agency? If not, does the failure to disclose which impairs the deal
constitute a breach?

+ State AGs veg often ask for disclosures up to the level of individual investors in similar investigations;
PE investors do not generally want their identities disclosed publicly

» Transaction Costs: The review process can be lengthy, invasive, and involve substantial
counsel and/or consultant costs. In a distressed transaction situation, these costs may not be
gealrgble by the seller. Does this erode the value of the deal for the buyer? Does it crash the

eal”

» Transaction Failure-Denials may be issued for non-deal related reasons (i.e. making political
hay, etc.). Distressed providers m\?\y not be able to survive an extended/more costly review
process. Is there a backup plan? What happens to the patients? Is there a strategy for an
integrated bu¥er to capture patients/volume or provide critical services if the transaction fails
and the tr?)rge can no longer operate (or must scale back operations and close critical
services”
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What to consider

» Medicare reimbursement cliffs

» Medicaid/ACA enrollment changes

* Service line restrictions

» Federal approval processes, timelines
 Future transparency requirements

H. AMERICAN HEALTH LAW ASSOCIATION

35

Questions?

* Eric Zimmerman: ezimmerman@mcdermottplus.com
» Marc Goldstone: Mgoldstone@Wellpath.US
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