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Private Ownership does not yield worse care than nonprofit ownership. 

Presentation Topics

• Recent Enforcement Trends and Governmental 
Scrutiny on Standards of Care in Long Term Care

o CMS Staffing Ratios – vacated by U.S. 
District Court for Northern District of 
Texas on 4/7/25.

o Government scrutiny of private-owned 
(including private-equity) backed care.

o False Claims Act and lack of medical 
necessity in submitted claims, including 
substandard care.

• Comparison of Nonprofit Care vs. Private 
Ownership-Backed Care (Private Equity or Direct 
Ownership)

o Definition of Private Equity: Pooling 
together capital from investors to be 
managed by a professional advisor, to 
eventually sell for a profit.

o Definition of Private Ownership: Direct 
ownership of a private company that owns 
or operates healthcare facilities.

o When compared to nonprofit care, private 
ownership-backed care often has more 
training and teaching, better operations.
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Comparison of Nonprofit Care vs. Private Ownership-Backed Care

• Various studies indicate that private ownership does not lead to lower quality of care in nursing homes 
and hospital systems. 

• Steward Health Care System LLC, Prospect Medical Holdings: hospital chain bankruptcy case 
examples.
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Provider Example: Sabra Health Care REIT and Regulatory Hurdles

• Sabra Health Care REIT owns large portfolio of skilled nursing assets.

• Nonprofit skilled nursing facilities are recently bleeding cash and may not be operationally strong 
enough to overcome regulatory hurdles, including licensure applications.
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Provider Example: Duly Health and Care and Private Equity Cash Infusion

• Duly Health and Care received private equity infusions, allowing it to adopt best practice software 
tools and clinical governance protocols.
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Increased Governmental Scrutiny of Private-Ownership Provided Care

• Recent wave of private equity bankruptcies.

• Previous Biden Administration’s and DOJ’s focus on private ownership of nursing facilities. 
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Decreased Federal Governmental Scrutiny of Privately-Owned Care

• CMS Proposed Minimum Staffing Ratio: On-site RN 24/7; 0.55 hours per day per RN; 2.45 hours 
per day per Nursing Assistant; 3.48 hours per day per Total Nursing Staffs.

• CMS Minimum Staffing Ratio vacated on April 7, 2025 in Texas court.

• HHS appealing decision to 5th Circuit Court of Appeals. 

7

8



9 | Private Ownership and Long-Term Care | July 1, 2025

False Claims Act (FCA)

The FCA, 31 U.S.C. §§ 3729-3733, is the federal government's primary weapon to redress fraudulent claim 
submissions to governmental payor programs. 

• The FCA provides for recovery of civil penalties and treble damages. 

• The FCA requires “knowing" conduct, defined as (1) actual knowledge, (2) deliberate ignorance, or (3) reckless 
disregard.
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False Claims Act, Medical Necessity, and Substandard Care

• “Medical Necessity” in Medicare: "No payment may be made. . . for any 
expenses incurred for items or services, which . . . are not reasonable and 
necessary for the diagnosis or treatment of illness or injury or to improve the 
functioning of a malformed body member." 42 U.S.C. § 1395y(a)(1)(A).

• “Substandard Care” and “worthless services.”

• Genesis Healthcare example: “unnecessary therapy and hospice services.”

• Philip Esformes’ medically unnecessary services billed through assisted 
living facilities and skilled nursing facilities.
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False Claims Act Focus on Nursing Homes

• Healthcare providers paid government $1.67 billion to resolve healthcare claims in 2024 and 
paid $2.7 billion in 2023. 
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Special Notes on Receiverships

In a real-estate default, 
lenders/landlords can foreclose against 
property.

A Receiver takes control of property 
ands related businesses pending results 
of foreclosure.

Receivership allows for orderly 
transition to new operator or new 
buyer.

Receivership insulates lender / landlord 
from risks associated with operating a 
healthcare business.

Receiverships are cost-effective.

Receivers can be appointed in State or 
Federal court.

The Receivership Estate includes all 
assets, and only liabilities incurred 
after the Receiver’s appointment.

Receivership involves both the 
healthcare business and the healthcare 
real property.

Pitfalls of receiverships include: license loss, management, funding, staff, patient/resident retention, 
bankruptcy filings and Tenant avoiding liabilities. 
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Special Notes on Receiverships (continued)

• Current cash position; future cash projections.
• Smooth transition of operations, to oversee staff.
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Issues Checklist for Troubled Assets (including Receiverships)
Related Items & NotesIssues 

 Current cash available
 Cash projections
 Other sources of funds  

Cash Position - Current 

 Existing debt
 Owner/lender commitment to fund 

Cash Position - Longer Term 

 Regulatory filing requirements (Change of Ownership, aka “CHOW” Applications)
 Possibility to obtain new license if transitioned 
 Gap in license coverage and validity

Licensure Status   

 Open citations and cycles 
 Special Focus Facility (SFF) list 
 Legal diligence (current encumbrances, bankruptcies and litigation)

Regulatory Status  

 Asset Purchase, Stock Purchase Agreements, Operations Transfer Agreement
 Lease and Management Agreements
 Resident Agreements

Legal Transaction Documents for 
Long-Term Care Facilities

 Open leadership positions; high-level review of key leaders 
 Employment of key leaders if transitioning operations

Leadership

 Detailed ownership review including OpCo and PropCo, leases, investors, etc. 
 Current governance structure and involvement 
 Commitment to safety of residents 

Ownership and Governance 

 Urgent expenditure needs
 Existing capital planning
 Long-term capital needs to compete

CapEx

 Local occupancy and rate comparison
 1-5 year market demand
 Asset positioning report 

Market Demand Report 

 Current staffing model sustainability
 Agency availability and cost 
 Review of 1-5 year labor market summary 
 Regulatory staffing ratio requirements

Labor Availability Summary 

Paths Forward for 
Troubled Assets:
•Sale (improvement to 
drive price, fire sale, 
etc.)
•Closure (all of asset, 
certain parts of campus, 
etc.)
•Restructure / 
Bankruptcy (debt, 
management, operations, 
etc.) 
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Other Reference Resources

National Investment Center: 
https://store.nic.org/collections/frontpage/products/nic-
investment-guide-investing-in-seniors-housing-care-
properties-seventh-edition

https://www.mcknights.com/print-issue-archive/

https://www.btgvoice.com/full-episode/379-suzy-koenig-
resident-advocacy-in-community-distress-with-suzy-koenig
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Takeaways

Private 
Ownership

Increasing trend of 
private equity and 
private ownership 
acquisition of long-
term care facilities, 
such as nursing 
homes and assisted 
living facilities.

Better Care 
in Private 

Ownerships

Private ownership of 
long-term care 
facilities oftentimes 
results in similar or 
better standards of 
care than nonprofit 
ownership.

Regulatory 
Scrutiny

Private owners and 
private equity 
entering the long-
term care space 
should watch for 
regulatory scrutiny 
and standards of care 
such as nurse staffing 
ratios.
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Takeaway Form – Management Transition Agreement for Sales of Long-Term Care Facilities

• Allocates Medicare, 
Medicaid, and other 
payor payments between 
Buyer and Seller during 
the interim period 
between Closing and 
payor switches of 
payments

• Provides for 
management of facility 
during any receivership /  
interim periods

• Allocates rights and 
obligations associated 
with healthcare licenses 
during any interim 
periods 
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